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In the Supreme Court of the United States 
recently, a decision was handed down by Mr. 
Justice Brown, in the case of C. C. C. & St. 
L. Ry. Co. v. State of Illinois, in which it 
was held that the law requiring the stopping of 
through passenger trains at county seats is in 
restraint of interstate commerce, and there- 
fore unconstitutional, and the judgment of 
the Illinois Supreme Court is reversed. 


oo 


According toa recent decision of the Su- 
preme Court of Tennessee, in the case of 
Knoxville Traction Co. v. Lane, injuries to 
the feelings and sensibilities of a woman of 
good reputation while a passenger on a street 
car, caused by insulting and indecent lan- 
guage used to and about her by one of the 
employees in charge of the car, renders the 
carrier liable for damages, and this irrespec- 
tive of any negligence in employing the serv- 
ant, or of any authorization or ratification of 
his act. This proposition of law is somewhat 
questionable. At least it may be said to be 
a straining of the doctrine of the responsibil- 
ity of carriers to its extreme limit. 





At common law spoken words imputing 
unchastity were not actionable without al- 
legations of special damage. In most of the 
States statutes have been passed making oral 
accusations of unchastity against women ac- 
tionable per se. The rule as to men remains 
as it was at common law. The courts, how- 
ever, naturally incline toward recognizing ac- 
tionability in charges of male unchastity if 
they may by fair implication be brought 
within any of the classes of utterance which 
are slanderous per se. A recent illustration 
is furnished by the case of Lovejoy v. Whit- 
comb, in the Supreme Judicial Court of Mas- 
sachusetts, 55 N. E. Rep. 322.- 





Proof by the wife of her husband’s forgive- 
ness in words, his promise to receive her back 
to his home, and the conveyance of property 
to her, while the question of her return was 
pending for the purpose of showing his good 





faith, are not sufficient to show condonation 
of adultery where not followed by acts actu- 
ally reinstating her as wife. 

Such was the decision recently rendered in 
the Court of Chancery of New Jersey in 
Geoger v. Geoger, 45 Atl. Rep. 349. The 
vice-chancellor appears to have considered 
the case as one of novel impression, for he 
observed: ‘‘The question is a new one in 
this State, for the expression of Van Fleet, 
V. C., in Shackleton v. Shackleton, 48 N. J. 
Eq. 364, 367, which is relied on as an author- 
ity to show that condonation may be by words 
alone, cannot, in my judgment, be taken as 
intended to settle the present question, which 
was not involved in the decision of that case. 
If the question is treated as one to be settled 
on principle, independent of authority, it 
would seem that, inasmuch as condonation, 
where it has once taken place, entitles the 
offender thereafter to all marital rights, such 
vital and far-reaching consequence should 
not be fastened upon the injured husband 
unless he has in fact reinstated the guilty 
woman as his wife.’’ 


ee 


Tbe recent decision of the United States 
Supreme Court, in Waters-Pierce Oil Co. v. 
State of Texas, 20 Sup. Ct. Rep. 518, sup- 
porting the Texas anti-monopoly law, estab- 
lishes no new principle concerning commerce 
between the States. The appellant which is 
said to be a branch of the Standard, is a Mis- 
souri’ corporation, and, in accordance with 
the law of Texas, secured a permit to 
carry on business in thatState. In 1889, when 
the permit was obtained, an anti-trust law 
had already been enacted in Texas, and the 
appellant entered into restrictive agreements 
in violation of this statute. The penalty for 
such a disregard of law was a forfeiture of 
the permit to do business in the State, and 
the oil company appealed from this forfeiture, 
alleging, among other things, that its rights 
under the constitution of the United States 
were impaired. The supreme court has dis- 
missed the appeal, on the ground that a cor- 
poration is the creation of local law, and can 
have no legal existence beyond the limits of 
the sovereignty where created. The recog- 
nition of its existence in other States, and 
the enforcement of its contracts therein, de- 
pend purely upon the comity of those States. 
Hence any State may arbitrarily prohibit a 
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foreign corporation from transacting business 
within its limits. 





Judge Waterman, of the Criminal Court at 
Chicago has recently delivered an interesting 
opinion regarding the rights of labor and 
laborers, and the criminal liability for unlaw- 
fully attempting to coerce employees from 
joining and belonging to labor organizations. 


The indictment was based upon a recent stat-- 


ute of Illinois, and the holding of the court 
in substance was that in this country the 
legislature has no power to prevent persons 
who are sui juris from laboring or from mak- 
ing such contracts as they may see fit relat- 
ing to their own lawful labor; nor any power 
by penal laws to prevent them, with or with- 
out cause, from refusing to carry out such 
contract. Such refusal can at the most but 
render the laborer liable to respond in a civil 
action for any unwarrantable refusal to do 
that which he had undertaken ; that the legis- 
lature has no power to prevent persons sui 
juris from contracting as they may see fit for 
labor for any lawful purpose; nor any power 
by penal laws to prevent any person, with or 
without cause from refusing to carry out such 
contracts, and that the right to labor and the 
right of the laborer to work and to agree so to 
do, the right to discharge and the right to 
abandon service, are all essential parts of the 
property right of contract and protected by 
the constitution. Nor can these rights be de- 
stroyed or impaired by legislation pronounc- 
ing criminala discharge or refusal to work 
for what is legislatively declared to be an 
unlawful or unworthy motive. 








NOTES OF IMPORTANT DECISIONS. 


BANKRUPTCY — FrrM DEBT PAID BY RETIR- 
ING PARTNER.—In a proceeding entitled Jn re 
Dillon, decided by the United States District 
Court, D. Massachusetts, in March, 1900, 100 Fed. 
Rep. 627, it was held that where a partnership is 
dissolved by consent, one partner buying the as- 
sets and assuming all the debts and liabilities of 
the firm, from which he agrees to save the other 
harmless, the relation of tbe former partners be- 
comes that of principal and surety; and if the re- 
tiring partner is compelled to pay a debt of the 
firm, after an adjudication in bankruptcy against 
the continuing partner, the former may prove the 
amount so paid as a claim against the latter’s es- 





tate in bankruptcy, making such proof in the 
name of the creditor; or, if the creditor has al- 
ready proved the debt, the partner paying it may 
have himself subrogated to the rights of such 
creditor. The court said in part: 

“In equity, the relation of McGuire to Dillon 
concerning the debts of the old firm was that of 
surety. By his contract with McGuire, Dillon 
made himself primarily responsible for the pay- 
ment of the firm debts. As regards Claflin, Mc- 
Guire remained primarily liable, together with 
Dillon; but, as regards Dillon, McGuire was only a 
surety. That the relation between the two former 
partners is that of principal and surety is recog- 
nized in bankruptcy. Lindl. Partn. (6th Ed.) 
453; Ex parte Young, 2 Rose, 40; Lowell, Bankr. 
secs. 173, 183; Fisher v. Tifft, 127 Mass. 313 (which 
must be regarded as greatly modifying Morton v. 
Richards, 13 Gray, 15); Crafts v. Mott,4.N. Y. 
603; Fernald v. Clark, 84 Me. 234, 24 Atl. Rep. 
823. As to the bankrupt’s estate, therefore, Mc- 
Guire stands as a surety who has paid the debt of 
his bankrupt principal subsequently to the ad- 
judication. Atthe time of adjudication the claim 
of McGuire against Dillon was but a contingent 
liability. As was said in Re Ells (D. C.), 98 Fed. 
Rep. 967, 969, there is difficulty in holding that 
the present bankrupt act allows the proof of con- 
tingent claims in general, but the contingent 
claims of sureties are especially provided for by 
section 57i, which reads as follows: ‘Whenever 
a creditor whose claim against a bankrupt estate 
is secured by the individual undertaking of any 
person, fails to prove such claim, such person may 
do so in the creditor’s name, and if he discharge 
such undertaking in whole or in part he shall be 
subrogated to that extent to the rights of the cred- 
itor.’ This provision differs in form from the 
corresponding provisions of the bankrupt act of 
1867 (secs. 19, 27), the material parts of which 
read as follows: ‘Sec.19. * * * Any person 
liable as bail, surety, guarantor or otherwise for 
the bankrupt, who shall have paid the debt, or 
any part thereof, in discharge of the whole, shall 
be entitled to prove such debt or to stand in the 
place of the creditor if he shall have proved the 
same, although such payments shall have been 
made after the proceedings in hankruptcy were 
commenced. And any person so liable for the 
bankrupt and who has not paid the whole of said 
debt, but is still liable for the same or any part 
thereof, may, if the creditor shall fail or omit to 
prove such debt, prove the same either in the 
name of the creditor or otherwise, as may be pro- 
vided by the rules, and subject to such regulations 
and limitations as may be established by such 
rules.’ ‘Sec. 27. * * * Provided, that any 
debt proved by any person liable, as bail, surety, 
guarantor or otherwise for the bankrupt, shall not 
be paid to the person so proving the same until 
satisfactory evidence shall be produced of the 
payment of such debt by such person so liable, 
and the share to which such debt would be en- 
titled may be paid into court, or otherwise held 
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for the benefit of the party entitled thereto, as the 
court may direct.’ See also General Order 34, 
promulgated in 1874. 

‘*The provisions of the two acts, though quite 
differently worded, yet reach in most respects 
the same result. Under both acts the surety can 
get nothing by way of dividend unless he pays 
the original debt in whole or in part. If he dis- 
charges the whole debt, then under the first clause 
above quoted of section 19 of the act of 1867 and 
under section 57i of the act of 1898, he stands in 
the place of the original creditor, or is subrogated 
to his rights. This is true whether the payment 
is made before or after the bankruptcy. Plainly 
the words, ‘if he discharge such undertaking,’ in 
section 57i, are not limited to the time before ad- 
judication. If the surety pays only a part of the 
original debt, then, by the express provisions of 
section 57i of the act of 1898, the surety is subro- 
gated to the original creditor ‘to that extent.’ In 
some cases there may be difficulty in working out 
subrogation as to part payment, without prejudic- 
ing the rights of the original creditor, but the 
difficulty thus arising need not here be consid- 
ered. See Jnre Heyman (D.C.), 95 Fed. Rep. 
800, and cases cited. Under the act of 1867 it 
seems doubtful if the surety discharging only a 
part of the original debt and leaving something 
still due upon it was entitled to any dividend on 
account of his payment. In the case just cited it 
seems that the learned judge overlooked the 
phrase, ‘in discharge of the whole,’ following the 
words, ‘or any part thereof.” Where the original 
creditor had not proved, the surety seeking to 
prove under the act of 1867 was required ordi- 
narily to prove in the creditor's name, by Gen- 
eral Order 34. Under the act of 1898 this require- 
ment is imposed by section 57i of the statute, 
with which General Order 21, clause 4, 32 C. C. 
A. 23, 89 Fed. Rep. 10, substantially accords. It 
follows, therefore, that if Claflin had proved the 
original debt due him at the time of the bank- 
ruptey, as he might ordinarily have done, then 
McGuire, on his subsequent payment of a part of 
Claflin’s debt, would he subrogated to that extent 
to Claflin’s rights. It follows, also, that, since 
Claflin has not proved the debt, McGuire must, if 
he wishes to prove, do so in Claflin’s name. As 
he has not done this, his claim must be disallowed 
without réference to any question of set-off.” 





TRADE UNIONS—SUSPENSION NOTICE — By- 
LAWws.—In Cotton Jammers & Longshoremen’s 
Association v. Taylor, 56 S. W. Rep. 553, decided 
by the Court of Civil Appeals of Texas, it appeared 
that plaintiff was suspended from a trade union 
by resolution, without previous notice or hearing. 
The union secured work for its members, supplied 
them with tools, and maintained fair wages. One 
of its rules authorized suspension of members, 
but no method of suspension was prescribed. 
There was evidence that the union had been act- 
ing under by-laws adopted by it under a prior in- 
corporation, one of which authorized suspension 





only on notice and hearing. It was held that 
plaintiff's suspension was invalid, and he was, 
therefore, entitled to recover for injuries proxi- 
mately resulting therefrom. That where no evi- 
dence was introduced to show adoption of by- 
laws, by a trade union, it was error to admit them 
in evidence. That where an issue was raised by 
the evidence as to the adoption of by-laws by a 
trade union, such issue was a question for the 
jury, and that where a petition claiming damages 
for wrongful suspension from atrade union, which 


“secured work for its members, supplied them 


with tools, and maintained fair wages, failed to 
disclose how plaintiff was deprived of the use of 
such tools, and how his suspension prevented him 
from procuring work or engaging in remunera- 
tive labor, an exception thereto for insufficiency 
was erroneously overruled. 





ANIMALS — INJURIES TO CHILD—CONTRIBU- 
TORY NEGLIGENCE.—In Wolff v. Lamann, 56 8S. 
W. Rep. 408, decided in the Court of Appeals of 
Kentucky, it was held that a judgment for dam- 
ages in favor of a child 11 years of age, for injury 
from the bite of a dog, should be reversed because 
the trial court had refused to submit to the jury 
an instruction upon the issue of contributory neg- 
ligence. On this point the court said: 

‘It is a matter of common knowledge that doge, 
and, indeed, all wild animals, are especially ir- 
ritable when eating, and that any interference 
with them at this time is attended with more or 
less danger of retaliation on their part, and to 
have attemptel to take away from the dog the 
meat which he was eating, or to have otherwise 
teased or annoyed him at that time, is such evi- 
dence of contributory negligence as authorized 
the submission of this question to the jury. But 
it is proper to say that the age of the plaintiff is 
an important fact for the consideration of the 
jury in passing upon this question, and a child of 
1l years of age should not be put upon the same 
plane of care and diligence as an adult. Due care 
on her part did not require the judgment and 
thoughtfulness which would be expected of an 
adult under the same circumstances, and she is 
entitled to recover, if, under the circumstances, 
she exercised that degree of care which, under 
like circumstances, would reasonably be expected 
of a girl of her years and capacity. See Meibus v. 
Dodge, 38 Wis. 300; Plumley v. Birge, 124 Mass. 
57; Linck v. Scheffel, 32 Ill. App. 17.” 





RELEASE AND DISCHARGE OF ONE OF SEVERAL 
JOINT DEBTORS—INTENTION—PAROL EVIDENCE. 
—The Supreme Court of Illinois decides, in Clark 
v. Malloy, that where a release of one of two 
joint obligors, reciting that certain deeds to real 
estate and the payment of a sum of money are re- 
ceived ‘‘in full settlement of all debts and de- 
mands, of every name and nature,’’ owing by the 
released obligor, and that the creditor has ‘no 
further claim” against the obligor’s property on 
account of said indebtedness, is accompanied by 
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a surrender of notes representing the indebted- 
ness, parol evidence is inadmissible to show that 
it was not the intention to release the co-obligor 
of the released debtor. ‘‘The rule is, as announced 
in the case of Parmelee v. Lawrence, 44 Ill. 405,” 
says the supreme court, ‘‘that where the release of 
one of several obligors shows upon its face, and 
in connection with the surrounding circumstances, 
that it was the intention of the parties not to re- 
lease the co-obligors, such intention, as in the 
case of other written contracts, shall be carried 
out, and to that end the instrument shall be con- 
strued as a covenant not to sue. Here no such in- 
tention appears upon the face of the instrument, 
or from the circumstances connected with its ex- 
ecution. Another circumstance seems to strongly 
oppose the contention of plaintiffin error. Itap- 
pears from his own testimony that at the time he 
executed the foregoing writings, releasing Mrs. 
Randolph from further liability, he delivered to 
her attorney the note which forms the basis of 
this suit. Had he not intended to release her 
joint debtor also, he would have retained the note 
for further use in a proceeding against De Witt 
C. Mallory. We think the instrument which 
plaintiff in error admits that he @xecuted is a 
plain, absolute, unconditional, and unambiguous 
release of a joint debtor, which cannot be im- 
peached, varied, or altered by evidence aliunde, 
and, being such, operates in law to discharge the 
co-obligor. Parmelee v. Lawrence, supra; Wins- 
low v. Leland, 128 Ill. 304, 21 N. E. Rep. 588.” 
DOMICILE—MARRIED WOMAN.—The question 
raised in Howland v. Granger, by the Supreme 
Court of Rhode Island, was whether a married 
woman, while the unity of the marriage relation 
exists undisturbed between them, can acquire a 
domicile other than that of ber husband. In be- 
half of the plaintiff it was contended that she 
can. The contention rests on the argument that 
the common-law status of a married woman, by 
which her legal existence is suspended during the 
marriage, or merged in that of her husband (1 
Rl. Comm. 442), has largely ceased to obtain in 
modern times, and especially in Rhode Island, 
where the law recognizes her as having a separate 
existence and separate rights as to her property, 
and consequently separate interests. After a 
careful examination of the authorities, however, 
the court came to the conclusion that, though a 
wife may acquire a domicile distinct from that of 
her husband, whenever it is necessary or proper 
for her to do so—as, for instance, where the hus- 
band and wife are living apart by mutual consent 
(In re Florance, 54 Hun, 328, 7 N. Y. Supp. 578), 
or where the wife has been abandoned by the 
husband (Shute v. Sargent, 67 N. H. 305, 36 Atl. 
Rep. 282), or for purposes of divorce (Ditson v. 
Ditson, 4 R. I. 87), or, in short, whenever the 
wife has adversary interests to those of her hus- 
band,—she cannot acquire such a domicile so 
long as the unity of the marriage relation con- 
tinues, notwithstanding that from considerations 





of health, as in the present case, or of expediency, 
one of the parties, with the consent of the other, 
is actually living in a different place from the 
other. The question was apparently carefully 
considered in McClellan v. Garroll (Tenn. Ch.), 
42S. W. Rep. 185. In this case the husband of 
the defendant Clear, who had formerly resided in 
Tennessee, had removed to and become a domi- 
ciled resident of Missouri. She had remained in 
Tennessee with the view of retaining a home- 
stead. They had not separated. There was no 
disagreement between them, and neither had de- 
serted the other. It was held that she was nota 
resident of Tennessee, and could not claim a 
homestead, for the reason that, where the relation 
of husband and wife exists, and the unity of the 
marriage state is maintained, the domicile of the 
husband is, in legal contemplation, that of the 
wife, even though the actual residence of the hus- 
band may be in one place and that of the wife in 
another. And see Harteau y. Harteau, 14 Pick. 
181; Harrison v. Harrison, 20 Ala. 629; Beard v. 
Knox, 5 Cal. 252; Hairston v. Hairston, 27 Miss. 
704; Harding v. Alden, 9 Greenl. 140; Dougherty 
v. Snyder, 15 Serg. & R. 84. While the language 
of the court in Shute v. Sargent, 67 N. H. 305, 36 
Atl. Rep. 282, is broad enough to support the 
contention as to the power of the wife to acquire 
a separate domicile for all purposes, the case 
shows that the wife had been abandoned by the 
husband, and the decision of the court seems to 
rest on that ground. 








ACCIDENT INSURANCE — TOTAL DIS- 
ABILITY. 


Contracts indemnifying against loss of time 
occasioned by reason of accidents usually 
contain the provision that the assured 
shall become entitled to receive a sum 
certain for a fixed period, in the event 
that a total disability shall result, as a 
consequence of the accident. The important 
question to be answered, therefore, is, ‘‘what 
is a total disability?’’ Is it such a physical 
condition of the assured resulting from the 
injury that prevents him from prosecuting 
any vocation whereby a livelihood can be ob- 
tained, oris it rather a condition whereby 
the assured is unable to perform the ordinary 
and customary work, connected with or inci- 
dent to his legitimate trade, business or pro- 
fession? ‘The words ‘‘total disability’’ usu- 
ally appear in insurance contracts in connec- 
tion with words of limitation. The central 
element, therefore, for consideration, is one 
of the construction of the language used in 
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the policy. It would seem, perhaps, that the 
courts, without much difficulty, might har- 
monize in uniting upon a definition of the 
term ‘‘total disability,’’ especially in cases 
where the terms of the contracts are exactly 
or substantially similar. Unfortunately such 
is not the existing condition. The decisions 
of the courts widely vary so that that which 
may be a ‘‘total disability’? in one case may 
be merely a partial disability in another. 
‘*Total disability’? must be from necessity a 
relative matter, and must largely depend upon 
the occupation and employment in which the 
person insured is engaged. One can under- 


stand how a man who labors with his hands | 


would be totally disabled only when he can- 
not labor at all. The same rule could not, 
however, be applied to a professional man, 
whose duties require the activities of the 
brain, which may remain unimpaired, even 
after serious physical injury. Butifa physi- 
cian is unable to practice his profession, 
make calls upon his patients or receive them 
at his office, and is confined to his bed, and 
enabled only to exercise his mind on occa- 
sional application to him for advice, he is 
totally disabled.? 

The assured may be prevented by disabil- 
ity from performing as much as he had pre- 
viously performed. Then a total disability 
does not exist. But if the assured is unable 
to do certain portions of his work the dis- 
ability is total, although he may be able to 
perform other portions. Thus a farmer was 
permitted to recover as for a total disability 
because he was unable to do the ordinary and 
customary work on his farm, although he was 
able to milk a little and do other light work 
about the premises.2 The same rule of con- 
struction has been applied in the case of a 
railroad switchman, who lost all of the fingers 
on one hand while engaged in coupling cars. 
He was a member of a benefit association, the 
constitution of which contained the provision 
that ‘‘a member who, by reason of a disabil- 
ity incurred after admission to endowment 
membership, becomes wholly unable to direct 
or perform the kind of business or labor 
which he has followed and by which alone he 
can thereafter earn a livelihood, shall be 
deemed entitled to a disability benefit.’’ The 
evidence showed that the insured was totally 


1 Wolcott v. United Life Ins. Assn., 55 Hun, 98. 
2 Sawyer v. U.S. Casualty Co., 8 Am. Law Reg. 233. 





disabled from performing the duties of a rail- 
road switchman, and that for many years he 
had been engaged in that kind of labor. The 
court held that a ‘‘total disability’ existed 
and that the assured was entitled to recover 
pursuant tothe terms of the contract.2 A 
recovery was likewise sustained in the case of 
an ice man who, while engaged in making-his 
customary deliveries of ice, was so severely 
injured that he was disabled from making 
further deliveries, although at the same time 
he was able to be about and direct the per- 
sons who had been employed to perform his 
work, during the period he was incapacitated.‘ 
And the same rule has been extended to cover 
a case where a laborer had been totally dis- 
abled by reason of a hernia, which might have 
been relieved by means of a truss.° 

It is now usual, however, for the insurer to 
limit its liability as to ‘‘total disability’ by 
defining the disability which shall entitle the 
assured to indemnity. Thus the assured is 
commonly limited for relief to an injury which 
shall ‘‘permanently prevent the member from 
following any occupation whereby he or she 
can obtain a livelihood.’’ If the assured can 
earn aliving at any other occupation, al- 
though he may be prevented from following 
his usual vocation, he cannot recover under 
the terms of such a qualification. But in de- 
termining the question whether the assured is 
able to prosecute some other occupation, his 
education, age and ability must be consid- 
ered.® Illustrating the tendency of the courts 
in establishing a rule of construction in cases 
involving similar conditions, it may be profit- 
able to review some of the leading cases. A 
barber received an injury which, while it pre- 
vented him from attending to his usual duties, 
still did not deprive him of the ability to make 
a living by running arestaurant. It was held 
that the circumstance that the assured was 
obtaining a livelihood by keeping a restaurant 
was a good defense to the action, although 
the plaintiff was disabled from following his 
usual occupation of a barber.’ While some 
of the decisions do not go to this extent, yet 
there is a manifest agreement of authority 
that, in construing the provisions of a con- 


8 Hutchinson v. Supreme, 68 Hun, 355. 
4 


5 MacMahon v. Supreme Council, 54 Mo. App. 468. 

6 MacMahon v. Supreme Council, 54 Mo. App. 468. 

7 Albert v. Order of Chosen Friends, 34 Fed. Rep. 
721. 
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tract whereby the extent of the total disabil- 
ity is limited or qualified, a rule of strict con- 
struction will be adopted, which will give the 
legal effect to the whole language employed. 
It is, therefore, maintained that the assured 
is not totally disabled under like provisions 
of a contract, if he continues able to perform 
any kind of labor incident to his occupation 
or profession. Thisrule has received definite 
application in the case of an attorney at law, 
who had the misfortune to fall on a chair 
and cut the thumb of his right hand. It was 
impossible to use the hand fora period of 
twenty-six weeks. The evidence disclosed 
that, after the injury and during the time for 
which indemnity was claimed, the plaintiff 
attended at his office, during the usual hours. 
He commenced suits, advised clients, and ac- 
cording to his own testimony, did not recol- 
lect that he had refused to accept employment 
on account of the injury sustained. The 
claim insisted upon was that the plaintiff was 
disabled simply to the extent of not being 
able to use his hand. The injury was severe 
and occasioned intense pain. But the plaint- 
iff failed to recover, because the injury was 
not sufliciently severe and serious as to greatly 
interfere with the prosecution of his profes- 
sion. However, this rule of construction has 
not always been observed in all its strictness. 
A barber, after being injared, went to his shop 
and attempted towork. On account of extreme 
pain, he fainted and was taken home. Within 
a few days he recovered somewhat and was 
able to visit his shop each day, suffering 
severe pain all the time. Occasionally he 
worked a little, but was unable to perform all 
of his duties. He was then obliged to re- 
main in bed for some time. A recovery was 
sustained, within the meaning of a policy in- 
suring against total disability only. The in- 
sured will be held strictly to the description 
authorized by him to be stated in the policy. 
Thus when the assured represented himself to 
be employed in the dual capacity of leather 
cutter and merchant, in order that he might 
obtain relief on account of accident resulting 
in injuries, it was necessary to be shown that 
he was wholly disabled from prosecuting any 
and every kind of business connected with 


8 U.S. Mutual Acc. Assn. v. Millard, 43 Ill. App. 
148. - 
9 Hohn y. Interstate Casualty Co., 72 N. W. Rep. 
11065. 





such employments. If he were incapacitated 
from performing the duties of a leather cut- 
ter, but could attend to some of the duties 
of a merchant, a recovery could not be sus- 
tained, and vice versa.!© Directly opposed to 
this decision is a late case where a shoe 
dealer was disabled so as to prevent him from 
attending to his customary business. He 
was able to visit his store two or three times 
a week and exercise a superintendence over 
the work. It was held that a total disability 
existed and that plaintiff was entitled to re- 
cover." Similarly, it had been held in Penn- 
sylvania, that ‘‘the plaintiff was not totally 
disabled from prosecuting any and every 
kind of business as stipulated in his policy,’’ 
even though the assured suffered continuous 
and very severe pains, by reason of a fract- 
ured arm. The only sleep obtainable for a 
period of many weeks was in achair. Dur- 
ing this time the assured went to his factory a 
few times and gave certain orders and direc- 
tions concerning the management of the busi- 
ness, but his stay at the factory was each 
time very brief. Still, having been described 
as ‘‘a manufacturer’’ in the contract, the 
court held that he was not totally unable to 
perform each and every act incident to his 
business, and therefore denied him relief.!* 
It is also to be observed that the assured 
should have some occupation if he intends 
to rely for a recovery upon the clause of his 
contract which is deemed to protect him 
against loss of time occasioned by an acci- 
dent which ‘‘wholly disables and prevents 
him from the prosecution of any and every 
kind of business pertaining to the occupa- 
tion.’’ A party who was described in the 
policy as ‘‘a retired gentleman’’ and who had 
in fact no occupation, was injured while en- 
gaged in operating a buzz saw for his own 
amusement, ata factory in which he was 
financially interested. In consequence of the 
injury he was obliged to carry his arm in a 
sling and was wholly deprived of its use for a 
period of several months. In the opinion of 
the court on appeal it was declared that the 
plaintiff was not wholly disabled and pre- 
vented from the prosecution of every kind of 
business pertaining to the condition of a ‘‘re- 


10 Ford v. Mutual Acc. Rel. Co., 148 Mass. 153. 

1l Thayer v. Standard Life and Acc. Ins. Co., 41 Atl. 
Rep. 182. 

2 Gracey v. People’s Mut. Acc. Ins. Assn., 21 Pitts. 
L. J. 25. 
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tired gentleman,’’ as, even with a disabled 
hand, the plaintiff was not prevented from 
keeping an eye on his investments, collecting 
and reinvesting his income, attending meet- 
ings of the boards of directors, and from 
giving general attention to the care of him- 
self, his family and his estate.” 

In a Maine case, it has been considered 
sufficient if the plaintiff proves that the in- 
jury sustained was of such a character, that 
he was prevented from performing all of the 
substantial acts absolutely essential to the 
prosecution of his business. The assured 
was the keeper of a billiard saloon. It was 
admitted that he could perform certain duties 
incident to that occupation. It was, however, 
insisted that he was wholly disabled from do- 
ing many of the material acts necessary to 
be done in the business. In sustaining the 
judgment of the trial court in favor of the 
plaintiff, the appellate court said: ‘‘The 
presiding justice might have gone further 
and instructed the jury that, to entitle the 
plaintiff to recover, it was not required to 
prove that his injury disabled him to such an 
extent that he had no physical ability to do 
what was necessary to be done in the prose- 
cution of his business, but that it was suffi- 
cient if he satisfied them that his injury was 
of such character and to such extent that 
common care and prudence required him to 
desist from his labors and rest so long as it 
was reasonably necessary to effectuate a 
speedy cure, so that a competent physician 
called to treat him would so direct him.’’* 
It will hardly be maintained, however equi- 
table might have been the decision of the 
court in the case last cited, that it is in ac- 
cordance with the weight of authority. 

Where the terms of a contract provide that 
there must be a total disability, preventing 
the transaction of any kind of business, it 
would seem clear that the assured could not 
recover, even though he be totally disabled 
in his own occupation, provided he is able to 
follow some other vocation. But even then 
conditions may exist, which will require a 
court to apply a different. rule of construc- 
tion. Thus, in a New York case, it appeared 
that, after an accident, the assured for a short 
time was able to perform labor, but a few 


13 Knapp v. Preferred Mutual Acc. Assn., 53 Hun, 
87. 
14 Young v. Travelers’ Ins. Co., 80 Me. 244. 





days later became totally disabled on receiv- 
ing additional injuries, which tended to ag- 
gravate the injury first sustained. The as- 
sured was not totally disabled and prevented 
from pursuing all kinds of business. But if 
it should appear, from the nature of the 
original injury, that the assured would at 
some time become totally incapable of labor 
by reason of it, the happening of the second 
injury would not prevent him from recover- 
ing.” Following this decision it has also 
been held that ordinarily the loss of all the 
fingers of one hand does not constitute total 
disability within the meaning of the provision 
in question.” Concluding, it is to be re- 
membered that if the contract provides for 
liability in the event of a total or partial put, 
at the same time, permanent disability, there 
is no liability if the disability is temporary.” 
Albany, N. Y. GrorGEe Lawyer. 


i5 Rhodes v. Railway Pass. Ins. Co., 5 Laws. 71. 
16 Hutchinson v. Supreme Tent, 68 Hun, 355. 
17 Pennington v. Pacific Mut. Ins. Co., 85 Lowa, 468. 








CRIMINAL LAW — ARSON — INSTRUCTIONS— 
CIRCUMSTANTIAL EVIDENCE. 


STATE v. YOUNG. 


Supreme Court of North Dakota, April 23, 1909. 


1. An information under the statutes of this State 
which accuses the defendant of the crime of arson, 
and charges facts constituting arson in the third Ue- 
gree as defined by the statute, is sufficiently specific 
as to the crime charged, and does not accuse of one 
crime and state facts constituting a different crime. 


2. Ina criminal case, where the evidence was en- 
tirely circumstantial, the giving of the following in- 
struction, to-wit: ‘The law requires the jury to be 
satisfied of the defendant’s guilt beyond a reasonable 
doubt, but, in order to warrant a conviction, does not 
require that you should be satisfied beyond a reason- 
able doubt of each link in the chain of circumstances 
relied upon to establish the defendant’s guilt. It is 
sufficient if, taking the testimony all together as a 
whole, you are satisfied beyond a reasonable doubt of 
the guilt of the defendant,’’—held error. 


8. This error was not cured by reason of the fact 


that the court, in other portions of the instructions, 
correctly stated the doctrine of reasonable doubt. 


BARTHOLOMEW, C. J.: The defendant was 
informed against, tried, convicted, and sentenced 
for the crime of arson. A motion for a new trial 
was denied, and an appeal taken from the judg- 
ment. The first attack is made upon the informa- 
tion. The crime-is designated in the information 
as arson. The charging part of the information 
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sets forth facts constituting arson in the third de- 
gree as defined by our statute, and the court in- 
structed the jury that the accused stood charged 
with arson in the third degree. The attack, 
which was made both by motion and demurrer in 
the court below, proceeds upon the theory that 
the offense is not specified in the information, and 
that arson and arson in the third degree are two 
distinct offenses. As our statute requires the of- 
fense charged to be specified and certain, it is 
urged that the pleader cannot name the offense, 
and then state facts constituting an entirely dif- 
ferent offense. But we think this information 
cannot beso construed. Section 7382, Rev. Codes, 
defines arson as follows: ‘Arson is the willful 
and malicious burning of a building with intent 
to destroy it.”’ The definitionis very broad. Fol- 
lowing on down to sections 7393 to 7400, inclusive, 
we find arson divided into four degrees, with a 
different punishment for each; but each degree 
comes clearly within the general definition of 
arson. ‘They are only different degrees of the 
same crime, differing from different degrees of 
the same crime in other offenses in this: that the 
lower degree is not necessarily or generally in- 
cluded in the higher. By reason of this difference 
it must be true that under a charge of arson al- 
leging facts showing arson in the first degree (the 
burning of a dwelling house) it would not be 
competent to prove the burning of a building con- 
stituting a lower degree of arson (for instance, a 
flouring mill, as in this case). The variance 
would befatal. But, since each degree constitutes 
arson, the accused can be in no manner misled or 
prejudiced by an information that charges arson, 
followed by an allegation of facts constituting 
arson in any of the specified degrees. No other 
facts could be proven, and no conviction could be 
had for any otherdegree. The only case cited by 
appellant that tends to support his position is 
State v. Atkinson, 88 Wis. 1, 58 N. W. Rep. 1034, 
and that case cannot be considered an authority 
here, both because the point involved was differ- 
ent, and because of the radical difference in the 
statutes of the two States. In Wisconsin no burn- 
ing is specifically designated asarson. The burn- 
ing, of a dwelling house in the nighttime is pun- 
ished by specific punishment. The burning of 
the same in the daytime is punished by a lighter 
punishment. Other sections cover the burning of 
other named buildings in the nighttime or day- 
time. Then follows another section, which the 
court designates as a ‘catchall’ to cover all cases 
not previously covered, which prescribes a pun- 
ishment for burning any building at any time. 
Under an indictment under the last section it was 
sougbt to convict of burning a dwelling house. 
The supreme court refused to sustain the convic- 
tion, on the ground that the two offenses were 
distinct and separate, and not different degrees of 
the same offense. Butour statute in terms de- 
clares different degrees of the offense of arson. 
The degrees are distinct, and no conviction of one 
degree could ordinarily be had under an allega- 


‘follows: 





tion of facts constituting another degree. The 
same result would be reached here as in Wiscon- 
sin, but here any degree is properly designated 
as atson. McClain, Cr. Law, § 525, and cases 
cited in notes. We hold the information sufli- 
cient, but a new trial must be ordered by reason 
of an error in the instructions. Many errors are 
assigned in giving and refusing instructions. 
Aside from the one hereafter discussed, these as- 
signments should all be overruled, as the charge 
fully covered the law of the case, was clear, and 
as favorable to the defendant as the rules of law 
would justify. The court instructed the jury as 
“The law requires the jury to be sat- 
isfied of the defendant’s guilt beyond a reasonable 
doubt, but, in order to warrant a conviction, does 
not require that you should be satisfied beyond a 
reasonable doubt of each link of the chain of cir- 
cumstances relied upon to establish the defend- 
ant’s guilt. It is sufficient if, taking the testi- 
mony all together as a whole, you are satisfied 
beyord a reasonable doubt of the guilt of the de- 
fendant.’’ Thisinstruction was taken almost ver- 
batim from Sack. Instruct. Juris. 647. It has 
been given in several cases, and has been the sub- 
ject of considerable discussion, and we believe it 
is now universally condemned. It was given in 
Bressler v. People (Ill. Sup.), 3 N. E. Rep. 521, 
and the language was expressly approved on page 
528. An examination of the cases there cited to 
support the ruling will disclose the fact that they 
all fall short of the position. The case was evi- 
dently reconsidered, because it is again reported 
in 8N. E. Rep. 62, and the instruction is there 
held to be inaccurate, but harmless in that par- 
ticular case, because there was no evidence in the 
case to which it could be applied. The case 
seems to have been reported but once in the offi- 
cial reports. It appears in 117 I]. 422, and shows 
that the opinion was twice filed’ with an interval 
of some months. As there reported, it corre- 
sponds with the report in 8 N. E. Rep. 62,so that 
the official reports of that State give no support 
whatever to the instructions. The same instruc- 
tion was given in Clare v. People, 9 Colo. 122, 10 
Pac. Rep. 799, and was expressly disapproved; 
and again in Graves v. People, 18 Colo. 170, 32 
Pac. Rep. 63. In this case the authorities are ex- 
tensively and critically reviewed, and it is shown 
that the instruction stands without support of any 
adjudicated case, and it is strongly condemned 
upon principle. The same instruction was given 
and expressly disapproved in Marion v. State, 16 
Neb. 349, 20 N. W. Rep. 289; Leonard v. Terri- 
tory, 2 Wash. T. 381, 7 Pac. Rep. 872; State v. 
Gleim (Mont.),41 Pac. Rep. 998, 31 L. R. A. 294; 
State v. Furney, 41 Kan. 115, 21 Pac. Rep. 213; 
State v. Cohen (Iowa), 78 N. W. Rep. 857. The 
vice of the instruction is manifest. Where a con- 
viction is sought upon circumstantial evidence, 
and the circumstances are interdependent, and 
the relevancy and probative force of each circum- 
stance depend upon the truth of one or more 
other circumstances, so that the metaphor of a 
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chain can with any propriety be used, then it is 
clear that each circumstance must be established 
beyond reasonable doubt, because, if any one link 
or circumstance be lacking, the evidence ceases 
to be a chain, and is simply fragments of a chain. 
If any one circumstance or link be weak, the 
whole chain must be weak, because a chain can- 
not be stronger than the weakest link. The in- 
struction in such a case could not be otherwise 
than prejudicial. If the circumstances relied upon 
by the prosecution are independent, each depend- 
ing for its force upon its own truth, and only 
that, then the chain metaphor is entirely inappli- 
cable, and its only effect must be to confuse and 
mislead a jury. Doubtless a conviction may be 
bad upon circumstantial evidence of that charac- 
ter, and, where the prosecution relies upon a 
number of such circumstances, it may fail to es- 
tablish one or more beyond a reasonable doubt, 
and yet from those that are thus established the 
jury may entertain no reasonable doubt of the de- 
fendant’s guilt. In such a case it might not be 
improper to instruct the jury that the State need 
not establish each independent circumstance be- 
yond a reasonable doubt, if, from a consideration 
of the entire evidence, the jury entertained no 
reasonable doubt of thedefendant’s guilt. In the 
case before us the evidence was entirely circum- 
stantial, and included circumstances that ar- 
rainged themselves likewise as well as independ- 
ent circumstances. The jury were left free to 
apply the instruction to either class. Nor can we 
say that the fact that the court in other parts of 
the instruction very clearly and correctly stated 
the doctrine of reasonable doubt cured the error 
in the instruction quoted. As said in Clare v. 
People, supra: ‘*Where the charge in a criminal 
case contains in one part an important, correct, 
legal proposition, and in another, an incorrect 
and conflicting proposition upon the same sub- 
ject, the subject referred to being material to con- 
viction, it cannot be said that the error is avoided; 
for it is impossible to know upon which proposi- 
tion the jury depended.*’ It follows that there 
must be a new trial in this case. Reversed. All 
concur. 


Notsr.—Recent Decisions Involving Instructions of 
Courts as to Circumstantial Evidence in Criminal 
Cases.—W here the evidence against a defendant is 
wholly circumstantial, the failure of the court to in- 
struct the jury on the law applicable to such evidence 
is reversible error, though no exception was taken. 
Polanke v. State, 33 Tex. Cr. R. 684,28 S. W. Rep. 
541. Where, on atrial for robbery, the prosecuting 
witness identified defendant as one of the parties who 
robbed him, it was not error to refuse to charge on 
circumstantial evidence. Evans v. State (Tex. Cr. 
App.), 31S. W. Rep. 648. On a prosecution for steal- 
ing a colt, one witness testified that he saw defendant 
in the road just outside of the pasture in which the 
colt had been placed, and that he was then told by 
defendant that the colt had jumped out of the past- 
ure, and that he was going to put it back. A witness 
whom defendant subsequently met, testified that de- 
fendant was driving the colt before him, and that de- 





fendant sold the colt to him because, as he alleged, it 
had the distemper, and would not be able to make the 
trip he was on. Held, that the omission to instruct 
as to circumstantial evidence was not error, as the 
evidence placed defendant in juxtaposition to the act 
of taking. Adams v. State (Tex. Cr. App.), 31S. W. 
Rep. 372. Where the evide.ice is circumstantial, fail- 
ure to charge, in addition to the law of reasonable 
doubt, that the evidence must not only be consistent 
with his guilt, but inconsistent with every other rea- 
sonable hypothesis, is error, though defendant did 
not request that instruction. Hamilton v. State, 96 
Ga. 301, 22S. E. Rep. 528. Where the evidence was 
purely circumstantial, it was error to state, in the 
hearing of the jury, that the law of circumstantial ev- 
idence was notin the case, and to fail to instruct them 
concerning that law. Hart v. State (Ga.), 28S. E. 
Rep. 631. Where there was direct evidence to prove 
that defendant committed the homicide, it was not 
necessary to charge on the weight and conclusiveness 
ef circumstantial evidence. State v. Donnelly, 130 
Mo. 642, 32 S. W. Rep. 1124. Where there is no posi- 
tive proof that accused was nearer than 30 miles to 
the place from where a horse was stolen, a charge on 
circumstantial evidence should have been given. 
Green v. State (Tex. Cr. App.), 34 S. W. Rep. 2838. 
Where the evidence is circumstantial, it must exclude 
every reasonable hypothesis of innocence, to warrant 
a conviction, and the attention of the jury should be 
directed to such requirement by an affirmative charge. 
Smith v. State (Tex. Cr. App.), 34 S. W. Rep. 960. 
Where the evidence in a prosecution for theft is cir- 
cumstantial, the property being seen in defendant’s 
possession about two weeks after it was taken, a fail- 
ure to instruct upon circumstantial evidence is re- 
versible error. Poston v. State (Tex. Cr. App.), 35 S. 
W. Rep. 656. On an indictment for stealing horses, 
where the owner and two herders testified that they 
were herding the horses when stolen, and that de- 
fendant and others made a dash and ran off the horses; 
that they knew defendant well, and had known him 
for 18 years,it was not error to omit to charge the jury 
as to the law of circumstantial evidence. Granado v. 
State (Tex. Cr. App.), 35 S. W. Rep. 1069. Where 
there is direct and positive evidence of guilt, there 
was no error in failing to charge the law applicable to 
cases of circumstantial evidence only. Moore v. State, 
97 Ga. 759, 25 S. E. Rep. 362; Colter v. State (Tex. Cr. 
App.), 39S. W. Rep. 576. When the evidence of de 
fendant’s guilt is wholly circumstantial, failure to in- 
struct as to the weight and effect to be given such 
evidence is prejudicial error. Territory v. Lermo (N. 
M.), 46 Pac.. Rep. 16; McCamant v. State (Tex. Cr. 
App.), 87 S. W. Rep. 487; Lopez v. State (Tex. Cr. 
App.), 40 S. W. Rep. 595. Instructions as to circum- 
stantial evidence are not required where all the facts 
relating to a homicide are testified to by eyewitnesses, 
Campbell v. State (Tex. Cr. App.), 88S. W. Rep. 171. 
Where, in a prosecution for cattle theft, the taking is 
shown by positive testimony, a charge on circumstan- 
tial evidence is not necessary. Rogers v. State (Tex. 
Cr. App.), 88S. W. Rep. 184. Where there is direct 
evidence that defendant inflicted the wound alleged, 
it is not error to omit to instruct on the law of cir- 
cumstantial evidence. Upchurch v. State (Tex. Cr. 
App.), 39S. W. Rep. 371. Where the evidence was 
largely direct and positive, it was not prejudicial er- 
ror to charge that, where the evidence is entirely cir- 
cumstantial, yet it is not only consistent with the 
guilt of defendant, but inconsistent with any other ra- 
tional conclusion, the jury must convict, «notwith- 
standing such evidence may not be as satisfactory to 
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their minds as the direct testimony of credible eye- 
witnesses would have been. People v. Dole (Cal.), 51 
Pac. Rep. 945. An instruction that “circumstantial 
evidence is not only legal evidence, but also that a 
well connected train of circumstances is as conclusive 
of a fact as is the greatest array of positive evidence,” 
in connection with further instructions as to the cer- 
tainty with which such evidence must establish de- 
fendant’s guilt in order to warrant a conviction, is 
not erroneous. Gantling v. State (Fla.), 23 South. 
Rep. 857. While, upon the trial of a criminal 
case, it is ordinarily the duty of the judge, 
whether requested to do so or not, to give 
in charge to the jury the rule respecting the 
degree of certainty required to sustain a conviction 
where circumstantial evidence is alone relied upon, 
yet where the evidence, even though circumstantial, is 
full and satisfactory, without serious conflict, and 
clearly shows the guilt of the accused, a failure to so 
charge will not require the grant of a new trial. Rich- 
ards v. State (Ga.), 27 S. E. Rep. 726. When the fact 
that accused fled immediately after the homicide is 
proved, it is not error for the presiding judge to 
charge that such flight is a circumstance tending to 
show guilt; thatit is only a slight circumstance, which 
may be explained, and, if explained tothe satisfac- 
tion of the jury, should not be considered as a cir- 
cumstance against him. Iudson v. State (Ga.), 288. 
E. Rep. 1010. Where the evidence was circumstan- 
tial, an instruction that, to convict, the circumstan’es 
should be of a conclusive nature, producing a reason- 
able and moral certainty that the accused, and no one 
else, committed the offense charged; and that, to war- 
rant a conviction upon circumstantial evidence alone, 
such circumstances must be shown as are consistent 
with the guilt of the party charged, and cannot, upon 
auy reasonable theory, be true, and the party charged 
be innocent; and, if all the facts relied on to secure a 
conviction can be reasonably accounted for consist- 
eotly with the innocence of the defendant, then the 
jury should acquit,—was improperly refused where 
other instructions given did not define the nature of 
the circumstances relied on to show guilt with as 
much particularity. Marzen v. People, 178 Ill. 43, 50 
N. E Rep. 249. Ona trial for murder, an instruction 
that absolute certainty is never required in the trial 
of criminal cases, and though in the application of 
circumstantial evidence the utmost caution should be 
used, yet it may arise so high in the scale of belief as 
to generate full conviction, and produce the “highest 
degree of moral certainty,” and when, after due cau- 
tion, this result is reached, the jury are authorized to 
act on it, and, if satisfied ‘‘to the exclusion of every 
reasonable doubt” of defendant’s guilt, they might so 
find, is not open to objection. Gibson v. State (Miss.), 
23 South. Rep. 582. An instruction in a case, where 
the evidence is entirely circumstantial, that circum- 
stantial evidence is often more reliable than the direct 
testimony of eyewitnesses, and that a verdict of guilty 
in such cases may rest ona surer basis than when 
rendered upon the testimony of eyewitnesses whose 
memory must be relied upon, and whose passions and 
prejudices may have influenced them, is error, as in- 
stituting a comparison between the two kinds of evi- 
dence, and instructing the jury as to the comparative 
weight of circumstantial evidence. State v. Mus- 
grave (W. Va.), 28S. E. Rep. 813. Where two wit- 
nesses testified to seeing accused in the act of remov- 
ing a ring from the cravat of a sleeping person, though 
they could not see the ring on account of accused's 
hand being in the way, but had seen it on the cravat, 


and noticed afterwards that it was gone, it cannot be 





said that the prosecution relied entirely or mainly on 
circumstantial evidence; and instructions based on 
such an assumption were properly refused. People 
v. Burns, 121 Cal. 529, 53 Pac. Rep. 1096. An instruc- 
tion that, ‘‘where the evidence is entirely circumstan- 
tial, yet it is not only consistent with the guilt of de- 
fendant, but inconsistent with any other rational con- 
clusion, the law makes it the duty of the jury to con- 
vict, notwithstanding such evidence may not be as 
satisfactory to their minds as the direct testimony of 
credible eyewitnesses would have been,” though in- 
exact and illogical, in intimating that a conviction 
may be had on less satisfactory evidence where it is 
circumstantial than would be required where it is 
direct, was corrected by special instructions to the 
effect that every fact essential to sustain the hypothe: 
sis of guilt, and to exclude the hypothesis of inno- 
cence, must be fully proved. People v. Dole (Cal.), 
51 Pac. Rep. 581. Where the evidence is circumstan- 
tial, the judge should charge as to the weight of such 
evidence, without being requested to do so. Jones v. 
State (Ga.), 31 S. E. Rep. 574. Where the evidence is 
circumstantial, the following is a proper instruction: 
“Circumstantial evidence is legal and competent in 
criminal cases; and, if it is of such a character as to 
exclude every reasonable hypothesis other than that 
the defendant is guilty, itis sufficient to authorize a 
conviction.’”?’ Cunningham y. State (Neb.), 77 N. W. 
Rep. 60. Where the taking alleged to constitute the 
theft is conceded and claimed to have been lawful, a 
failure to charge on circumstantial evidence is not er- 
ror, even where it is proposed to prove the intent by 
such evidence. Houston v. State (Tex. Cr. App.), 47 
S. W. Rep. 463. Where the evidence against accused 
is positive, although the testimony is that ofan ac- 
complice, an instruction on circumstantial evidence 
need not be given. Rios v. State (Tex. Cr. App.), 47 
S. W. Rep. 987. An instruction which, after defining 
murder in the first degree, charges that the jury must 
exhaust every reasonable hypothesis or conclusion 
than that of defendant’s guilt before they find him 
guilty, is a sufficient charge on circumstantial evi- 
dence, without stating that the jury must, in order to 
find defendant guilty, believe that he ‘‘and no other 
person” committed the offense. Bennett v. State 
(Tex. Cr. App.), 48S. W. Rep. 61. 








JETSAM AND FLOTSAM. 


RECOVERY BY A MARRIED WOMAN FOR THE IMPAIRMENT 
OF HER EARNING CAPACITY. 


An interesting question arising under the modern 
married woman’s property acts concerns the right of 
a married woman to recover damages for the impair- 
ment of ber capacity to perform labor outside of her 
ordinary household work. At common law it is the 
busband only who can recover in such instance. He 
is absolutely entitled not only to the services of the 
wife in connection with the family, but also to what- 
ever she may earn outside. Buckley v. Collier, 1 Salk. 
114. Consequently, when the wife is injured, he may 
recover in alump sum for the loss he sustains from 
his wife’s inability to work for himor for others. But 
in the flood of legislation which has so completely al- 
tered the status of the married woman, it is in general 
expressly provided that the earnings of a wife from 
work performed on her sole and separate account 
shall remain her own, free from her husband’s con- 
trol. Under such a statute it has recently been held 
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that, in an action by a married woman to recover for 
personal injuries, damages should be given for the 
impairment of her capacity to work outside the house- 
hold. Texas & Pacific Railway Co. v. Humble, 97 
Fed. Rep. 837 (C. C. A., Eighth Cir.). The conclusion 
reached in this case would seem to follow logically 
from the statute. If the earnings of a married wo- 
man for such outside work are no longer the property 
of the husband, but belong absolutely to his wife, it 
follows that she is the proper person to recover for 
the money she would have earned but for her incapac- 
ity. Itis true that in many instances a married wo- 
man has never worked outside the household, and 
the probability that she will do so is too slight to al- 
low recovery. Yet it is for the jury to assess in each 
case the value of the work which the plaintiff would 
probably have performed. The principle case repre- 
sents the weight of authority. Harmon v. Old Colony 
R. R. Co., 165 Mass. 100; Brooks v. Schwerin, 54 N. Y. 
343. 

The real objection to allowing the wife to recover is 
based on practical grounds. The right to recover for 
the services which the wife would probably have ren- 
dered in the household still belongs to the husband. 
Mewhirter v. Hatten, 42 Iowa, 288. Now, where the 
wife recovers for her incapacity to work outside the 
family, and the husband recovers for her incapacity 
to work in the household, it is almost inevitable that 
juries will allow a lapping over of one ground of re- 
covery on the other, thus inflicting upon the defend- 
ant double damages. The more work a wife is likely 
to do in the household, the iess she is likley to per- 
form outside, and there should therefore be a total 
sum, equal to what the husband would recover at 
common law, above which the value of her entire ca- 
pacity to labor should not ascend. Yet this is not 
likely to be regarded by juries, especially when the 
trials by the husband and wife are separately con- 
ducted. Admitting, however, as we must, that the 
principal case is correct, the difficulty of double dam- 
ages might well be minimized by legislative enact- 
ment compelling the actions to be joined, or provid- 
ing some short period of limitations for bringing them, 
making it necessary that both should be pending at 
the same time.—Harvard Law Review. 


CRIMINAL LAW—‘‘SUSPICIOUS PERSON.”’ 


By Act of Congress, July 8, 1898, itis provided **That 
all vagrants—all idle and disorderly persons—persons 
of evil life or evil fame—persons who have no visible 
means of support—persons repeatedly drunk in or 
about any of the streets, alleys, roads, highways, or 
other public places within the District of Columbia— 
persons repeatedly loitering in or around tippling- 
houses—all suspicious persons—all public prostitutes 
—and all persons who lead a lewd or lascivious life— 
shall, upon conviction thereof, be fined not to exceed 
forty dollars, or shall be required to enter into secur- 
ity for their good behavior for a period of six 
months.”’ 

The prisoner was convicted of being a suspicious 
person under this statute, and was sentenced to pay 
a fine, and in default of payment to stand committed 
to the workhouse for four months. On petition for 
habeas corpus he was discharged. On appeal by the 
intendant of the workhouse, it was held that the 
statute, so far as it authorized the conviction of one 
as a suspicious person, is unconstitutional, as offend- 
ing against the right of every person to be secure in 
his person against unreasonable searches and seiz- 
urest, and against cruel and unusual punishments. 





Stoutenburgh v. Frazier (Ct. of Appeals, Dist. of Co- 
lumbia), 28 Washington Law Reporter, 256. 

In delivering the opinion of the court, Mr. Chief 
Justice Alvey expressed the following .views, from 
which few lawyers will dissent: 

“The arrest and conviction of the appellee appear 
to have been upon mere suspicion, and he is only 
charged with being a suspicious person, without any 
relation whatever to crime committed in the past, or 
crime intended to be committed in the future. The 
suspicion of which he is the object is wholly unde- 
fined, and in no manner connected with any crimina! 
act or conduct either of the past or that might occur 
in the future. By whom the suspicion is to be enter- 
tained does not appear; whether it be by one police- 
man or by several, seems not to be regarded as ma- 
terial; or whether it be a suspicion entertained by 
one or more citizens is by no means certain. It may 
be conceded that the fair construction of the statute 


‘requires that the suspicion must be in reference to 


some of the species or kinds of vices enumerated in 
the particular section of the statute, containing the 
provision upon which the proseeution is founded; but 
then the question is, with reference to what particu- 
lar vice or vices of those mentioned in the statute 
must the suspicion be taken to relate? General sus- 
picion, without even reference to a propensity or in- 
tent to commit some particular crime or offense 
against the law or police of the government, must be 
conceded to be wholly inoperative and without effect 
as a definition of ciime. 

**Mere suspicion is no evidence of crime of any par- 
ticular kind, and it forms no element in the constitu- 
tion of crime. Suspicion may exist without even the 
knowledge of the party who is the object of the sus- 
picion, as to the matter of which he is suspected. The 
suspicion may be generated in the mind of one or 
more persons without even colorable foundation of 
truth for the suspicion; and yet the party, the object of 
the suspicion, may, under the statute upon which the 
prosecution against the appellee was founded, be seized 
and imprisoned, tried and convicted, merely because 
some persons or police officer may have concluded 
(whether upon reasonable grounds or not) that he 
was a suspicious person. Of what suspected? and 
what degree of suspicion exists? must always be the 
first thought that occurs upon such a charge as that 
made in this case. But here the party is charged, in 
an abstract way, of being a suspicious person merely; 
there being no act or conduct of his mentioned in the 
statute to which the suspicion could relate. How is 
he to meet such charge? Suspicion, as a conception 
of the mind, is well defined as the imagination of the 
existence of something upon little or no evidence; 
doubt; mistrust; and so the adjective term suspicious 
descriptive of the quality or condition of a person, as 
wellthe party suspecting as the party suspected, is 
defined, as apt to imagine with little or no reason; 
distrustful; liable or open to suspicion; exciting sus- 
picion giving reasons or grounds to suspect or imagine 


A suspicious character, however, does not constitute 
crime, nor does it justify the government in treating 
the party having such reputation as a criminal, with- 
out connecting him with some criminal act or con- 
duct. ° ° ° ; 

“It would seem to be clear that the offense as de- 
scribed in the statute, and in the information, is not 
such as will justify seizure and imprisonment of the 
party accused. Under the Constitution of the United 
States, Articles IV and VIII of the Amendments, 
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every person is intended to be secure in his person 
against unreasonable searches and seizures, and 
against cruel and unusual punishments; and it weuld 
clearly be a cruel and unnatural punishment to im- 
pose fine and imprisonment upon a party, because he 
might happen to be regarded by some person as a 
suspicious person, without anything more.’’— Vir- 
ginia Law Register. 








CORRESPONDENCE. 


FORECLOSURE OF HOMESTEAD. 


To the Editor of the Central Law Journal: 

The case of the Y. M. C. A. Gymnasium Co. v. 
Rockford National Bank, 179 Ill. 599, commented on 
in the recent numbers of the Cent. L. J., suggests 
some important questions arising in Texas on the 
homestead law. Under Sec. 50, art. 16, Constitution 
of this State itis provided, “that no mortgage, trust 
deed, or other lien on the homestead shall ever be 
valid except for the purchase money therefor, whether 
such mortgage, trust deed, or other lien shall have 
been created by the husband alone or together with 
his wife; and all pretended sales of the homestead in- 
volving any condition of defeasance shall be void.’’ 
Under this provision the Supreme Court of Texas has 
held in repeated cases that a simulated transaction 
for the sale of the homestead and taking so called 
vendor’s lien notes for the purchase price for the pur 
pose of negotiating the notes to raise money, with no 
intention of making an actual sale of the homestead 
was void, and that any person who took the notes with 
notice of these facts could not have a decree of foreclos- 
ure as against the husband and wife setting up home- 
stead. On the other hand, it is held that the equities 
between the original parties to such transaction would 
not avail the husband and wife in a suit on the notes 
even if it resulted in the incumbrance of the home- 
stead if those entitled to this exemption had caused 
this result by their own deliberate fraud on one who 
had no notice of these facts. Now, recurring to the 
case cited, I submit the following query: 

A and wife made asimulated sale of their home- 
stead to B taking his three negotiable promissory 
notes due 8, 12, aud 16 months. A negotiated loan 
from C, and gave him his negotiable promissory note 
due at six months, and hypothecated B’s so called 
vendor’s lien notes to secure C. C had full knowl- 
edge of the character of this sale of homestead at and 
before he took the collateral. C after A’s note had 
matured, but prior to the maturity of either of B’s 
three notes transferred all to D as collateral for a debt 
that Cowed D. D had no notice of the simulatad 
character of the sale of the homestead. Is D’s title to 
the vendor’s lien notes affected with notice so as to 
defeat his right to foreclosure? 

A. M. CARTER. 








BOOK REVIEWS. 


NEw YORK NEGLIGENCE CaSKS CLASSIFIED. 

This is an annual, the one at hand being for 1899, 
and isthe second annual supplement to Hamilton’s 
New York Negligence Cases classified. It contains all 
the 1899 cases, being over 400 in number, and brings 
the work up to date. The digests of the law of the 





various cases are necessarily not complete, for the 
work is intended to be used merely as a skeleton 
guide to cases for brief. The author, J. F. Hamilton, 
says the cases in this annual have been digested more 
fully than heretofore. The book contains 180 pages, 
8 vo., paper bound. Published by Matthew Bender, 
Albany, N. Y. 


ORGANIZATION AND MANAGEMENT OF A BUSINESS 
CORPORATION, With Special Reference to the 
Laws of New York, New Jersey, Delaware and 
West Virginia. 


The purpose of this work seems to be to set forth 
the methods, the advantages and the defects of the 
corporation; to contrast them with the similar feat- 
ures of the ordinary partnership, to show the ready 
adaptability of its methods for similar business en- 
terprises; toclearly outline its preliminary procedure 
and to show how its advantages may best be utilized 
and its dangers avoided. Details are fully gone into 
of formation as to cost and procedure, and an abstract 
of the corporation laws of those particular eastern 
States, where corporations are most commonly and 
most advantageously formed. A ehapter is devoted 
to the dangers of the corporation, and the protection 
of minority interests. The chapter entitled ‘‘Where 
to Incorporate,’”’ will be found especially useful to 
parties desiring to organize ‘tramp corporations,” 
and as this class of corporations are now regarded 
with considerable disfavor in many of the States, this 
chapter will be found very useful to lawyers seeking 
to thrust upon such States as Texas, for instance, one 
ofthe New Jersey specimens. All corporations or- 
ganized outside of the State in which they are doing 
business are foreign corporations, and there is but 
one limit to the power of any State over foreign corpo- 
rations, viz.: No State can impose any tax, limitation 
or prohibition upon interstate commerce; that power 
is reserved exclusively to the federal government, in 
consequence of which any mercantile corporation 
may solicit orders, employ traveling salesmen, ship in 
goods, and collect bills in any State of the Union with- 
out hindrance. The author concludes that West 
Virginia is the best State in which to incorporate a 
mining corporation, and that a large business corpo- 
ration may be most advantageously incorporated in 
New Jersey or Delaware, but that small business cor- 
porations should incorporate in the State in which 
they are to carry on their business. The author is 
Thomas Conyngton, of the New York bar. The book 
contains 200 pages, bound in buckrum, 8 vo. Pub- 
lished by The Lawyers’ Co-operative Publishing 
Company, Rochester, N. Y. 


FORGERY, [TS DETECTION AND ILLUSTRATION, with 
Numerous Causes Celebres with Illustrations. 


This is the age of the specialist. The specialist 
formulates and arranges the researches of his prede- 
cessors, as well as his own, through the means of 
concentrated thought and observation. The author 
says he has not sought to make this work profoundly 
scientific or punctiliously literary, but rather to pre- 
sent in a plain manner some facts drawn from forty 
years of continuous work in connection with the 
chirographic art. The author’s experience as profes- 
sional examiner and witness covers over twelve bun- 
dred cases, in which the genuineness of handwriting 
has been contested in courts throughout the United 
States and Canada. The great mass of humanity are 
not close observers. It remains for the thinkers, the 
scrutinizing, analyzing minds to become experts, to 
become eminent in any line of research. The same 
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potential wonders of the universe were omnipresent 
before discovery as after, but there was none to read 
them. The inventor does not create, he discovers. 
The specialist sees clearly when the multitude sees 
nothing at all, or sees but dimly. The expert in 
handwriting finds how a skillful forger overlooks 
some marked characteristics, and although no one 
can write his name twice exactly alike, that is, so 
that when one signature is placed over another, and 
the two held up to the light, but one signature is dis- 
cernable. When two signatures are found that ex- 
actly correspond it may be concluded as a fact that 
one of them is a forgery. In all handwritings there 
are variations according to the changing disposition 
or condition of the writer. This book will be found 
of much use to the lawyer in investigating forgery. 
It contains 300 pages, 70 of which are engraved illus- 
trations, many of them taken from the most cele- 
brated and closely contested cases. The author is 
Daniel T. Ames, for twenty years editor of the Pen- 
man’s Art Journal, of New York. Published by 
Ames Robinson Company, New York. 

AMERICAN STATE REPORTS, VOL. 70. 

We find in this volume not only an admirable selec- 
tion of leading cases, but asomewhat unusual number 
of valuable annotations. Following the case of Wike 
vy. Garner (Ill.), is an exhaustive note on the subject 
of homestead and who is the head of a family, within 
the meaning of the law as to homesteads. The case 
of Jn re Assignment Mutual, etc., Ins. Co. (Iowa), has 
a lengtby note reviewing all the authorities on the 
subject of the doctrine of ultra vires in relation to the 
contracts of private corporations. Those interested 
in the subject of a domicile of a corporation, and ac- 
tions by foreign corporations, will find much profit in 
a study of the case of Bergner & Engle Brewing Co. 
v. Dreyfus (Mass.) The court holds in that case that 
a corporation has its domicile in the jurisdiction of 
the State which created it, and as a consequence has 
no domicile anywhere else. Andthat a discharge un- 
der the insolvency laws of Massachusetts does not dis- 
charge a debt due from the Massachusetts debtor to a 
corporation of another State having its principal place 
of business in the latter State, although it has a place 
of business in Massachusetts and a license under the 
laws of that State, and has complied with its laws 
regulating foreign corporations doing business there 
respecting the appointment of a person upon whom 
process may be served. The opinion of the court is 
by Holmes, J. Field, C. J., dissented ina vigorous 
opinion. The case of Culliford v. Walser (N. Y.), 
sheds much light upon the question as to liability as 
between different sets of sureties, the note following 
the case discussing many features of that question. 
The case of Herter v. Mullen (N. Y.), upon the sub- 
ject of landlord and tenant, and particularly where a 
tenant is guilty of holding over, and wherein one of 
the members of the court dissented, is the occasion of 
an interesting note on the subject. The case of Brown 
v. Electric Railway Co. (Tenn.), is followed by a 
lengthy note on actions for the death of a human be- 
ing, with reference to the various State statutes and 
authorities on the subject. This series of reports is 
published by Bancroft-Whitney Company, San Fran- 
cisco. 








BOOKS RECEIVED. 


The Law of Electric Wires in Streets and Highways. 
By Edward Quinton Keasbey, of the New Jersey 





Bar. Second Edition, Revised and Enlarged. 
Chicago, Callaghan & Company, 1900. Sheep, pp. 
857. Price $4.00. Review will follow. 








HUMORS OF THE LAW. 


John Clerk, afterward known as Lord Eldon, was 
limping down the High street of Edinburgh one day 
when he heard a young lady remark to her compan- 
ion, “That isthe famous John Clerk, the lame law- 
yer.” He turned round and said, with his “not un- 
wonted coarseness:” ‘‘Youlie, ma’am! I ama lame 
man, but not a lame lawyer.” 








WEEKLY DIGEST 


Of ALL the Current Opinions of ALL the State 
and Territorial Courts of Last Resort, and of 
the Supreme, Circuit and District Courts of the 
United States, except those that are Published 
ia Fall or Commented upon in our Notes of Im- 
portant Decisions and except those Opinions in 
which no Important Legal Principles are Dis- 
cussed of Interest tothe Profession at Large. 
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1. ACTION AGAINST RAILROAD COMPANY — Prematu- 
rity.—Where a railroad company agreed to pay con- 
tractors for work done when its line should have been 
completed to a certain point, and represented that the 
work would be continued until such point was reached, 
a suit to recover for labor performed was not prema- 
turely brought, where the road was not completed to 
such point by reason of the default of the railroad 
company.—GULF & B. V. Ry. Co. v. BARNETT, Tex., 55 
8. W. Rep. 986. 

2. ADMINISTRATION—Probate Court—Jurisdiction.—A 
probate court has no jurisdiction to allow attorney’s 
fees for services rendered the heirs in a suit to prevent 
the administrator from selling lands belonging to the 
estate to pay its debts, as a claim against the estate, 
whether such attorneys were employed by the heirs or 
‘*by the court.”—PAGET V. BROGAN, Ark., 65S. W. Rep. 
938. 

8. ADVERSE POSSESSION—Requisites — Tacking.—In 
order to create the privity requisite to enable a subse 
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quent occupant of land held adversely to tack to his 
possession that of a prior occupant, it is sufficient if 
the possession of the prior occupant passed under a 
sule made pursuant to a decree of foreclosure.—MEM- 
PHiIs & L. R. R. Co. v. ORGAN, Ark., 55S. W. Rep. 952. 

4. ASSIGNMENTS BY OPERATION OF LAW—Preference 
of Creditors. — Where an insolvent debtor sold his 
stock of goods, intending to makeapro rata distribu- 
tion of the proceeds among his creditors, and to that 
end the purchaser executed his notes to certain of the 
creditors for their estimated shares of the proceeds 
paying to the debtor the remainder of the proceeds for 
distribution among the other creditors, the fact that 
the other debts proved to be greater than was sup- 
posed, thus cutting down the pro rata of those credit- 
ors, does not entitle them to have the transaction de- 
clared to operate as an assignment for the benefit of 
creditors, there being in fact no design to prefer the 
one set of creditors to the other.—GRABLE V. RENZ, 
Ky., 55 8. W. Rep. 922. 

5. ATTACHMENT—Estoppel to Controvert Grounds.— 
While the admission by the defendant of the truth of 
the grounds for an attachment, made both in his an- 
swer and upon the trial of the attachment, would have 
been admissible to estop him from contesting an at- 
tachment subsequently issued in favor of another 
creditor on the same grounds, yet after the second at- 
tachment has been discharged such admission will not 
itself defeat an action on the bond executed for that 
attachment.—CARSE V. BAXTER’S TRUSTEE, Ky., 55 S. 
W. Rep. 898. 

6. ATTACHMENTS—Usurious Debt.—Giving a mortgage 
to secure a debt on which usurious interest had been 
paid was not a fraudulent disposition of defendant’s 
property with intent to hinder, delay, and defraud his 
creditors, rendering him liable to be sued by attach- 
ment.—ADLER & SONS CLOTHING UO. Vv. CORL, Mo., 55 
S. W. Rep. 1017. 

7. ATTORNEY AND CLIENT—Champertous Contract.— 
An agreement between attorney and client, made 
priorto the enactment of section 135, Rev. St. 1898, 
whereby the attorney undertakes and agrees to fur- 
nish and pay all costs and expenses in a case which he 
is to prosecute in consideration of a share in the pro- 
ceeds of any judgment recovered, is champertous, 
against public policy, and cannot be enforced by either 
party.—NELSON V. Evans, Utah, 60 Pac. Rep. 557. 

8. BANKRUPTCY — Dissolution of Liens — Decree in 
Creditors’ Suit.—Bankr. Act 1898, § 67f, providing that 
all levies, “judgments,” attachments, or other liens, 
obtained through legal proceedings against an insolv- 
ent debtor, within four months before the filing of a 
petition in bankruptcy against him, shall be deemed 
null and void, in case he is adjudged a bankrupt, ap- 
plies only to such judgments as per se create a lien, not 
to a decree of a State court of competent jurisdiction, 
rendered in a suit by a judgment creditor, setting aside 
a fraudulent conveyance by the debtor, and adjudging 
that a preferential mortgage made by him in contem- 
plation of insolvency should operate as an assignment 
for the equal benefit of his creditors, in accordance 
with the State laws in that behalf, and appointing a 
receiver.—IN RE KAVANAUGH, U. 8. D. C., D. (Ky.), 99 
Fed. Rep. 928. 

9. BANKRUPTCY—Jurisdiction of Bankruptcy Court— 
Injunction.—Where the act of bankruptcy alleged in 
an involuntary petition, on which an adjudication is 
made, is that the debtor suffered certain creditors to 
obtain a preference through the levy of attachments 
on his goods, and failed to discharge such levy before 
sale, the court of bankruptcy has jurisdiction, upona 
rule to show cause, entered in the bankruptcy pro- 
ceedings, to enjoin the attaching creditors from the 
further prosecution of their attachment suits.—BEe4R 
v. CHaseE, U.S.C. C. of App., Fourth Circuit, 99 Fed. 
Rep. 920. 

10. BANKRUPTCY—Possession of Property.—Where a 
trustee in bankruptcy has peaceably acquired posses- 
sion of personal property, claiming it as assets of the 





estate, it is in the custody of the court of bankruptcy; 
and if such property is subsequently seized by a con- 
stable under process from a State court, he will be or- 
dered, on petition of the trustee, forthwith to restore 
the property to the possession of the latter.—IN RE 
ENDL, U.S. D. C., 8. D. (Cal.), 99 Fed. Rep. 915. 

11. BANKRUPTCY—Priority of Claims—Sheriff’s Fees. 
Under Bankr. Act 1898,§ 64b, cl. 5, giving priority of 
payment out of bankrupts’ estates to ‘‘debts owing to 
any person who, by the laws of the States or the United 
States, is entitled to priority,” fees of a sheriff accruing 
on a writ of attachment, founded on a provable debt, 
issued before the commencement of proceedings in 
bankruptcy against the debtor, and continuing in 
force at the date of the petition, are entitled to prior- 
ity of payment out ofthe debtor’s estate in bankruptcy, 
where the law of the State (Pub. St. Mass. ch. 157, § 104, 
cl. 5, Jd. § 139), gives priority of payment to such fees 
in insolvency proceedings.—IN RE L&wis, U.S. D. C., 
D. (Mass.), 99 Fed. Rep. 935. 

12. BANKRUPTCY—Provable Debts—Alimony.—Under 
the laws and judicial decisions of Massachusetts con- 
cerning the nature of alimony awarded to a divorced 
wife, the mode of its collection, and the power of the 
court to modify its amount, arrears of such alimony, 
due atthe time of the filing of a petition in bankruptcy 
against the husband, but on which no execution has 
yet been issued, do not constitute a debt provable 
against his estate in bankruptcy, and the court of 
bankruptcy will not enjoia the wife from prosecuting 
appropriate proceedings for their collection in the 
State court.—IN RE NOWGLL, U.S. D. C., D. (Mass.), 99 
Fed. Rep. 931. 

13. BANKRUPTCY — Stay of Pending Suits. — Under 
Bank. Act 1898, § lla, providing that suits pending 
against a bankrupt, founded on claims from which his 
discharge would be a release ‘‘may be stayed until 
twelve months afterthe date of the adjudication,” or 
until the question of the bankrupt’s discharge is deter- 
mined, the granting of an order staying such action 
rests in the discretion of the district court; and its ac- 
tion in the matter will not be interfered with by the 
appellate court, on petition for review, unless such 
discretion has been abused.—IN RK LESSER, U. 8. C. 
C. of App., Second Circuit, 99 Fed. Rep. 913. 

14. BENEFIT SOCIETIES — Suspension of Members— 
Waiver of Forfeiture.—Where the society has been ac- 
customed to accept from a member without question 
payment of past due assessments, and by its uniform 
course of dealing with him has induced him to believe 
that his failure to pay assessments when due will not 
work a forfeiture, it waives the right to claim a forfeit 
ure on that ground. — SUPREME COUNCIL CATHOLIC 
KNIGHTS OF AMERICA Vv. WINTER’S ADMR., Ky., 558. W. 
Rep. 908. 

15. BENEVOLENT SOCIETY—Insurance—Waiver of For- 
feiture.— Where the by laws of a mutual fraternal or- 
der provide that a certificate shall be void unless dues 
are promptly paid, but it was the custom to permit 
members to pay dues when it suited their ability or 
convenience, and a policy was uncanceled at the death 
of one insured, and thereafter, with knowledge of the 
facts, the officers of the local lodge, charged with the 
duty of collecting and transmitting assessments to the 
parent lodge, demanded and received overdue assess- 
ments, the parent association is estopped to claima 
forfeiture because assessments were not paid when 
due.—SUPREME TRIBE OF BEN Hor V. HALL, Ind., 56N. 
E. Rep. 780. 

16. BILLS AND NOTES—Blank Indorsements—Statute 
of Frauds.—An indorsement in blank on a note is not 
within the provision of the statute of frauds requiring 
a writing to show a promise to answer for the debt of 
another, since such signature applies to the contract 
in the note, and to such contract as is authorized to be 
written above the signatures.—SLOAN V. GIBBES, S. 
Car.,35 8. E. Rep. 408. 

17. BILLS AND NOTES—Extension of Payment—Bona 
Fide Purchaser.—An instruction reciting that a hold- 
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er’s acquisition of a note after the execution of an ex” 
tension agreement made him a bona fide owner is de- 
fective, in failing to state the facts necessary to 
constitute one a bona fide holder.—HIDE & LEATHER 
NaT. BANK Vv. ALEXANDER, III., 56 N. E. Rep. 809. 

18. BILLS AND NOTES — Transfer—Ownership.—In a 
contest over the ownership of a note, defendant testi- 
fied that, when the maker of the note was insolvent, 
the owner thereof gave it to him, saying he could have 
any money he might get out of it. Another witness 
testified that the owner had told him she had given the 
note to defendant. Subsequently the maker of the 
note became solvent, the owner’s executor claimed the 
note as against defendant, and showed that, shortly 
after the note was alleged to be given to defendant, 
suit was brought thereon in the owner’s name, though 
the note at this time was in defendant’s possession. 
Held, that the note belonged to defendant, and that he 
was entitled to the proceeds thereof.— TAYLOR V. 
CHASE, Tenn., 55S. W. Rep. 1070. 

19. CARRIERS OF GOODS—Freight—Delivery.—The re- 
lation of shipper and carrier does not begin between 
the owner of goods and a railway company, though 
the former may have delivered the goods to the latter, 
if after such delivery anything required, either by law 
or the contract, remains to be done by the shipper, and 
in such case the rights and liability of the company 
are those only of ajwarehouseman.— DIXON V. CENTRAL 
OF GEORGIA Ry. Co., Ga., 35 S. E. Rep. 369. 


20. CARRIERS OF GoODS—Transfer Companies—Lien. 
—A person engaged in the business of carrying freight 
by wagons from depots to other places, and of deliver- 
ing packages forall persons who chooseto employ 
him, is acommon Carrier.—CaYO Vv. POOL’S ASSIGNEE, 
Ky., 55S. W. Rep. 887. 

21. CONFLICT OF Laws — Foreign Adjudication — Ef- 
fect.—Defendant held a mortgage on two packing 
plants situated in different States. In an action to 
foreclose the lien on the property situated in one 
State, the mortgage was held void. An attaching cred- 
itor then brought a suit to set aside the mortgage as to 
the property located inthe other State. Held, that the 
judgment previously rendered did not estop the mort- 
gagee from asserting his rights underthe mortgage 
against the attachment suit, since the title to land 
must be determined in the courts of the State where it 
is situated.—UNION NAT. BANK V. STATE NAT. BANK, 
Mo., 558. W. Rep. 989. 


22. CONSTITUTIONAL LAW—City Ordinance.—Under 
the provision of the constitution of Georgia (article 3, 
§ 7, par. 20), prohibiting the legislature from authoriz- 
ing the construction ofa street railroadin acity or 
town without the consent of the corporate authorities, 
the action of such authorities upon an application for 
a street-railroad franchise is the action ofthe State; 
and an ordinance granting such a franchise is passed 
under authority delegated by the State, and is a law of 
the State, within the meaning of the contract clause of 
the constitution of the United States.—MERCANTILE 
Trust & DEPOSIT CO. OF BALTIMORE V. COLLINS PARK 
& B. R. Co., U. 8. 0. C., N. D. (Ga.), 99 Fed. Rep. 812. 


23. CONSTITUTIONAL Law — Gaming—Slot Machines— 
Lottery.—The ordinance of the city of New Orleans 
making it unlawful for any person to engage in the 
operation of a slot machine, either as keeper or owner 
or player thereof, where the prize or reward given or 
to be given is money, merchandise, or checks redeem- 
able in money, or an orderto any third person for 
money or merchandise, and punishing the violator of 
the ordinance by fine or imprisonment, or both, is not 
in excess of the powers delegated to the city of New 
Orleans by the general assembly, nor is it inconsistent 
with or repugnant to the fourth section of Act No. 57 of 
1898.—CITY OF NEW ORLEANS V. COLLINS, La., 27 South. 
Rep. 532. 

24, CONTRACT—Assumpsit — Pleading.—A declaration 
in assumpsit setting forth that defendant promised to 
transport certain rock for plaintiff at acertain rate, 
but failed to do so, but exacted a greater rate before 





they would deliver the rock, was demurrable, is not 
expressing any consideration for defendant’s alleged 
promise.—SOUTHERN Ry. Co. v. WILCOX, Va., 358. E. 
Rep. 355. 

25. CONTRACT—Breach — Damages — Market Value.— 
The market value of property is established when 
other property of the same kind has been the subject 
of purchase and sale to such an extent and in so many 
instances that the value becomes fixed.—SLOAN Vv. 
BAIRD, N. Y., 56 N. E. Rep. 752. 

26. ConTRACTs — Consideration — Performance.—An 
executory parol contract by a grantor,on asale of 
lands, to open a street through land not owned by him, 
to the opening of which the consent ofthe city au- 
thorities would have to be obtained, not being within 
the power of the promisor to perform, an action for 
dameges forthe non-performance thereof cannot be 
maintained.—HALL V. FISHER, N. Car., 35 8. E. Rep. 425. 

27. CONTRACTS—Parol Testimony.—Parol testimony, 
in so far as it does not contradict or vary the terms of 
a written contract, is competent to prove the negotia- 
tions which led up to its execution.—BRUCE V. MOON, 
8. Car., 858. E. Rep. 515. 

28. CONTRACT—Performance—Recovery of Considera- 
tion.—Where, undera contract for the service of a 
stallion, “‘with a privileges of return for the season,’” 
the plaintiff voluntarily paysthe agreed price after 
the first service, and is prevented from exercising the 
privilege of return by the death of the stallion, and the 
service proves fruitless, the plaintiff cannot recover 
the money so paid.—PINKHAM V, LIBBEY, Me., 45 Atl. 
Rep. 823. 

29. CONTRACTS — Specific Performance — Equitable 
Liens.—A contract between two parties for the pur- 
chase and delivery of bark, under which a prospective 
vendee of the purchaser paida certain sum for the 
peeling of the bark, which does not specifically point 
out the pruperty,so that it can be identified and sepa- 
rated, cannot be specifically enforced by the purchaser 
nor his vendee, since the payment by the latter did not 
constitute a lien on the specific property purchased.— 
LIGHTHOUSE V. THIRD NAT. BANK OF BUFFALO, N. Y., 
56 N. E. Rep. 738. 


30. CONTRACTS IN RESTRAINT OF TRADE—Breach.—An 
agreement, in consideration of the sale of a livery 
business, not to engage inthe same business in the 
same town for three years from the date of sale, is rea- 
sonable, and will be enforced in equity.—KING v. 
FOUNTAIN, N. Car., 858. E. Rep. 427. 


81. CORPORATIONS—Apparent Authority of Officer.— 
Where the vice-president of a land company, assuming 
to act forthe company, employed persons to get out 
logs on its land, the corporation cannot escape liabil- 
ity for breach of his contract by showing that he was 
getting out the logs on hisown account, the making 
of the contract being within the apparent scope of his 
authority.—KENTUCKY LAND & IMMIGRATION OO. V. 
WALLACE, Ky., 55S. W. Rep. 885. 


82, CORPORATION — Notes — President’s Authbority.— 
The president of arailroad company was in the habit 
of signing the company’s name to notes without au- 
thority from the directors, who knew of the fact and 
discussed the matter in their meeting, but no formal 
action was taken, and he continued to exercise such 
authority for years. He executed a note for borrowed 
money, representing to the payee that the money was 
borrowed to pay the employees of the road,and the 
payee so understood it. Held,that the company was 
liable on the note, though the president borrowed the 
money for his own use.—TEXARKANA, ETC. RY. COV. 
BEMIS LUMBER CO., Ark., 55S. W. Rep. 944. 


88. CORPORATIONS — Notice to Officer or Agent.—No- 
tice given, before the organization of a corporation, to 
a person who afterwards became a stockholder and 
officer or an agent of the corporation, is not notice to 
the corporation.—BRENNAN V. EMERY-BIRD-THAYER 
Dry-Goops Co., U. 8. C. C., W. D. (Mo.), 99 Fed. Rep. 
971. 
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34. CORPORATIONS—Stockholders — Statutory Liabil- 
ity.—In an action by a creditor of a corporation to en- 
force a stockholder’s personal liability imposed by 
Rev. St. 1893, § 1500, providing that ‘‘each stockholder 
shall be liable to creditors in an amount besides the 
value of bis shares therein not exceeding five per cent. 
of the par value of the shares held by the stockholder 
at the time the creditor’s demand was created,” the 
stockholder is not entitled to set off against such lia- 
bility aclaim against the corporation.—LAURAGLENN 
MILLs V. RoFF, 8S. Car., 35 S. E, Rep. 387. 

35. CORPORATIONS — Validity of Rules.—Where a cor- 
poration, the members of which were tobacco buyers 
and warehousemen, was given the power by its articles 
to regulate its members in buying, selling, and ware- 
housing tobacco, a rule requiring members to execute 
bond to secure to shippers the proceeds oftheir to- 
bacco was valid, being fairly germane to the business 
ofthe corporation.—WARREN V. LOUISVILLE LEAF To- 
BACCO ExcH., Ky., 55S. W. Rep. 912. 

36. CRIMINAL EVIDENCE — Character.—The proof of 
reputation of the defendant on trial for the qualities 
which would render it improbable or unlikely that the 
defendant committed the offense with which he is 
charged must be confined to a period prior to its com- 
mission, and it is not competent or admissibleto prove 
by a witness, either upon his examination in chief, or 
upon cross-examination, or in rebuttal, the reputation 
of the defendant acquired subsequently to the discov- 
ery ofthe act constituting the offense.—STATE Vv. 
SPRAGUE, N. J., 45 Atl. Rep. 788. 

37. CRIMINAL Law — Burglary — Intent.—When, to 
justify a conviction upon an indictment, an intent to 
steal must be prvuved, it is error to charge that a mere 
taking of property will justify the inference of such in- 
tent, if the circumstances appearing in proof may 
justify, also, the inference that the taking was without 
intent to permanently deprive the owner of his prop- 
erty therein, but wasa mere incident ofa reprehen- 
sible trespass, for whicha civil action for damages 
would iie.—BULLITT V. STATE, N. J., 45 Atl. Rep. 773. 

88. CRIMINAL Law — Embezzlement.—The relation of 
debtor and creditor is not substituted for that of prin- 
cipal and agent by according to an embezzling agent 
time to make good his shortage, so that such agent 
may not afterwards be indicted on his failure to re- 
fund.—STATE v. THOMPSON, Mo., 55S. W. Rep. 1013. 

39. CRIMINAL Law—Homicide — Former Jeopardy.— 
Evidence that a train robber, who with others stopped 
a train, and demanded that the express agent open the 
car, had been tried and corvicted for assault and at- 
tempt to commit robbery, is not sufficient to support a 
plea of former jeopardy in atrial for murder of a fire- 
man in the same transaction.—TAYLOR V. STATE, Tex., 
55S. W. Rep. 961. 

40. CRIMINAL Law — Homicide — Instructions.—One 
who in sudden heat and passion aids and abets a hom- 
icide is guilty only of manslaughter, though the per- 
son who struck the fatal blow may be gulity of murder 
because he was actuated by malice.—ARNOLD V. CoM- 
MONWEALTH, Ky., 55 S. W. Rep. 894. 

41. CRIMINAL Law—Indictment — Amendment.—The 
conclusion of an indictment, although prescribed by 
the constitution, is nevertheless merely formal, and 
therefore the indictment in that regard is subject to 
amendment under statutory authority.—STaTE V. MIN- 
FORD, N. J., 45 Ati. Rep. 817. 

42. CRIMINAL Law—Misconduct of Jurors.—An act in- 
dicating a disregard of the solemn duty ‘mposed upon 
them, and a disregard of the solemuity of their oaths, 
will justify the setting aside ofthe verdict and the 
granting of a new trial.—STaTB v. WALLS, La., 27 
South. Rep. 537. 

43. CRIMINAL LAw—Writ of Error.—Under Mills’ Ann. 
St. § 1479, providing that ‘‘writs of error in all criminal 
cases not capital shall be considered as writs of right 
and issue as of course,” a person convicted of a crime 
less than capital is entitled as of courseto but one writ 
of error.—CAVINESS V. PEOPLE, Colo., 60 Pac. Rep. 565. 





44. DEEDS—Construction—Fee Tail.—Under Sand. & 
H. Dig. § 700, providing that, in cases when by common 
law any person may become seisedin fee tail of any 
lands by virtue of any devise or conveyance, such per- 
son, instead of being or becoming seised thereof in fee 
tail, shall be adjudged to be and become seised thereof 
for his natural life only, the remainder to pass in fee 
simple ubsolute to the person to whom the estate tail 
would first pass according to the course of the com- 
mon law by virtue of such devise or conveyance, a 
conveyance to one A “and her bodily heirs” of a cer- 
tain tract of land, vests in A a life estate, and upon her 
death the remainder in fee in the heirs of her body.— 
WILMANS V. ROBINSON, Ark., 55S. W. Rep. 950. 


45. DEED—Title—Common Grantor.—Where the par- 
ties claimed title from a common grantor, it was not 
error to exclude evidence of a deed by the original 
grantee to a third party prior to said grantee’s deed to 
the common grantor, since such deed, though it 
showed outstanding title before the common grantor 
conveyed, would not show that he had no title when 
he conveyed.—FERGUSON V. RICKETTS, Tex., 55S. W. 
Rep. 975. 


46. EASEMENT—Eminent Domain.—A railroad com- 
pany cannot by condemnation proceedings acquire for 
its right of way lands already occupied by another 
railrosd company for thesame purpose, notwithstand- 
ing the fact that such occupant has not acquired from 
the owner of the fee the right to so use the land, either 
by condemnation proceedings or by conveyance of the 
title.—UNION TERMINAL R. CO. v. KANSAS CITY BELT 
Ry. Co., Kan., 60 Pac. Rep. 541. 


47. ELECTION CONTEST—Ballots—Rejected Ballots.— 
In an election contest, it was error to count ballots 
which were in due form, but which had been rejected 
by the judges of election, where there was no evidence 
that the ballots were lawful, beyond that shown by the 
ballots themselves.—HEHL v. GUION, Mo., 55 S. W. 
Rep. 1024. 


48. EQuity—Jurisdiction—Vacating Judgment.—In a 
proceeding in equity for relief from fraudulent judi- 
cial proceedings, and for a recovery by the beneficiary 
for the wrongful death of a husband, where the court 
acquires jurisdiction of the parties and the subject- 
matter, it becomes the privilege and duty of the court 
to proceed with the case to final judgment, and render 
such complete justice between the parties as may be 
warranted by the tacts.—Kansas CITY N. W.R. Co. v. 
CaTon, Kan., 60 Pac. Rep. 544. 


49. EQUITABLE ASSIGNMENT—Validity.—An order from 
a contractor, addressed to the city recorder, to deliver 
to a company from time to time, as certain work shall 
be accepted, warrants to be drawn by the city on a cer- 
tain fund, equal in value to materials furnished by 
such company used in such work, does not contain 
words of transfer, or purport to assign an interest in an 
amount due orto become due from such city to such 
contractor, and is not directed to the debtor or custo- 
dian ofthe fund, and hence it is not a valid equitable 
assignment of the contractor’s claim.—COMMERCIAL 
NaT. BANK V. CITY OF SELLWOOD, Oreg., 60 Pac. Rep. 
563. 


50. EXECUTION — Enjoining Sale.—Where the third 
person enjoining a sale of real estate holds under a 
conveyance valid on its face, accompanied by delivery 
and continuous possession as owner to the date of 
seizure, he is entitled to have bis injunction sustained 
and perpetuated; and the creditor in such case must 
resort to a direct action to set the sale aside.—WkaTH- 
ERS V. PECOT, La., 27 South. Rep. 538. 


51. FEDERAL CouRTS — Trial—Instructions.—It is a 
well settled rule in the federal courts that a trial judge 
may make comments upon the evidence in his charge, 
and express his opinion as to what the evidence does 
or does not conduce to prove, provided the jury are 
ultimately left at full liberty to determine all issues of 
fact.—AERHEART V. ST. LOuIS, I. M. &S. Ry. Co., U. 
8. C. OC. of App., Eighth Circuit, 99 Fed. Rep. 907. 
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52. FRAUDULENT CONVEYANCES —Preferences—Kaowl- 
edge of Fraud.—An antecedent creditor, who knows 
that his debtor procured goods and merchandise by 
fraudulent means, cannot by a chattel mortgage, se- 
cure alien on such fraudulently procured goods ad- 
verse to the innocent vendors of such goods.—Brown- 
ING V. DE FORD, Okla., 60 Pac. Rep. 534. 

53. HOMESTEAD — Abandonment—Waiver.—A sale of 
real estate on execution will be set aside where it ap- 
pears that the execution defendant was the head of a 
family, and provided for his aged mother from the 
proceeds of the land and from his own labor; that such 
land was selected and used asa homestead; that no- 
tice of the claim of homestead was given the 
sheriff before sale; that a declaration of homestead 
was duly filed; that the land in question was all 
the land of the execution debtor, and worth not to ex- 
ceed $1,000.—BUNKER V. Coons,, Utah, 60 Pac. Rep. 549. 

54. HUSBAND AND WIFE—Wife’s Separate Estate.—The 
fact that money borrowed by a husband in his individ- 
ual name, and for which he gave his individual note, 
securing the same by mortgage on his wife’s property, 
was employed by him in paying notes of his wife se- 
cured by mortgage on her property, created no liabil- 
ity by the wife, either personally or through her prop- 
erty tothe lender. Her resulting liability was to her 
husband.—AIKEN V. ROBINSON, La., 27 South. Rep. 529. 

55. INJUNCTION—Judgment.—Under Civ. Code, § 146, 
providing that no injunction shall be granted to stay 
judgment at law for a greater sum than the complain- 
ant shall show himself equitably not bound to pay, 
complainant was not entitled to an injunction to stay 
a judgment for wages obtained before a justice on the 
ground that the justice had no jurisdiction, when com- 
plainant acknowledged that he owed a part of the 
wages, but made no tender of payment.—BREWER V. 
MOocK, Colo., 60 Pac. Rep. 579. 

56. INSURANCE — Contract — Parol Evidence.— Parol 
statements made by an agent priorto, or contempo- 
raneous with, the delivery of a life insurance policy to 
the insured, as to the contents or legal effect of such 
policy, cannot control plain provisions of the written 
contract in the absence of fraud or artifice, and where 
the insured had full opportunity to read the policy.— 
MCMASTER V. NEW YORK LIF# Ins: Co., U.S. C0.C. of 
App., Eighth Circuit, 99 Fed. Rep. 856. 

57. INSURANCE—Policy—Delivery.—W here the defend- 
ant had contracted to insure plaintiff's assignor, and 
to issue a standard policy, on loss the plaintiff hada 
cause of action on the contract, though the policy had 
never been delivered; hence plaintiff was not injured 
by the failureto deliver the policy, and had no cause 
of action therefor.—HICKS V. BRITISH AMERICA ASSUR. 
O0o.,N. Y.,56N. E. Rep. 743. 


58. INSURANCE—Contract—Rights of Parties.—Where 
a contract of insurance contained no provision extend- 
ing its terms to any one but the insured, but did con- 
tain a provision that the company should not be liable 
beyond the interest of the insured in the property, a 
stranger (o the contract cannot collect thereon simply 
because he was the owner of an undivided interest in 
the property destroyed.—CONTINENTAL Ins. CO. OF 
CITY OF NEW YORK Vv. MAXWELL, Kan., 60 Pac. Rep. 
589. 

59. INSURANCE—Insurable Interest.—A policy of in- 
surance in and by which the parties thereto agree for 
insurance against fire upon property in which the party 
to whom the policy is issued has no insurable interest 
at the time of making the contract is not on that ac- 
count void. It is sufficient to support the policy that 
an insurable interest subsists during the risk and at 
the time of the loss.—SUN INSURANCE OFFICE OF LON- 
DON V. MERBR, N. J., 45 Atl. Rep. 785. 

60. INSURANCE — Mutual Benefit Fund.—The death 
benefit fund of a beneficiary association organized un- 
der St. 1877, ch. 204, authorizing persons to associate 
themselves together to provide for the payment on 
their death of a pecuniary benefit to these dependent 
on them, is a trust fund, held in trust for those entitled 





thereto under the certificates of membership, and 
hence is not subject to attuchment in an action against 
the association, even though brought by a beneficiary 
of the fund, but can only be reached by an equitable 
proceeding.—PAaLMER V. NORTHERN MOT. RELIEF ASSN., 
Mass., 56 N. E. Rep. 828. 

61. INSURANCE POLICY—Ownership Clause.—Where a 
fire insurance policy provided that if the interest of 
the insured became other than the entire, uncondi- 
tional, unincumbered, and sole ownership, the policy 
should be void, unless an agreement therefor was in- 
dorsed on the policy, ana a short time before the prem- 
ises were destroyed by fire, assured agreed in writing 
to convey the same, but no deed was passed, nor pos- 
session given, the agreement to sell did not make such 
a change in assured’s interest as would forfeit the pol- 
icy.—ARKANSAS FIRE Ins. CO. Vv. WILSON, Ark., 55 8. W. 
Rep. 933. 

62. JUDGMENTS—Set-off.—Under Code, § 3782, provid- 
ing that where defendant pleads a set-off, to which 
plaintiff replies, setting up the statute of limitations, 
defendant is nevertheless entitled to his set-off, when 
it was a legal, subsisting claim at the time the right of 
action accrued to plaintiff, defendant could not in 
equity successfully plead the statute of limitations to 
a cross demand averred by complainant in a bill to en- 
join defendant, who was insolvent, from proceeding to 
collect a judgment at law.—DUNHAM LUMBER OO. V. 
HOLtt, Ala., 27 South. Rep. 556. 


63 JUDICIAL SALES—Vacation—Inadequacy of Price. 
—A judgment creditor was entitled to have a sheriff's 
sale set aside for inadequacy of price, where the pur- 
chaser and the sheriff were closely connected with each 
other in their official capacity, and acted together for 
the purpose of securing the sale of the property in the 
absence of the creditor's agent, who would have ar- 
rived in time to bid on the property if the sale had not 
taken place half an hour earlier than was customary. 
—LEE v. Texas & N. O. Ry. Co., Tex., 558. W. Rep. 976. 


64. LANDLORD AND TENANT—Lease—Abandonment of 
Premises.—Where the lessee abandoned the leased 
premises without the fault of the landlord, the land- 
lord may re-enter and re-rent same, crediting the ten- 
ant withthe proceeds, and such re-entry does not re- 
lieve the tenant from liability for the stipulated rent. 
—MARSHALL V. JOHN GROSSE CLOTHING CO., III.5, 56 N. 
E. Rep. 807. 


65. LICENSE—Revocation.—A license to lay a private 
sewer ina public street is revocable at the option of 
the municipality.—STaTs& v. HACKENSACK IMP. COMMIS- 
SION, N. J., 45 Atl. Rep. 807. 


66. LIFE INSURANCE — Character — Determination.— 
Whether a foreign insurance company is or is not an 
assessment company isto be determined by the char- 
acter of the policy issued by it, and not by the certifi- 
cate of the superintendent of insurance, which deter- 
mines only the character of business it is licensed to 
transact.—MCDONALD V. BANKERS’ LIFE ASSN. OF DES 
MOINES, Iowa, Mo., 55S. W. Rep. 999. 


67. LIFE INSURANCE — Mutual Aid Associations—Cer- 
tificate.—Where a mutual aid association issued a cer- 
tificate of insurance toa member of one of its local 
lodges, which provided for the payment ofa sum of 
money tothe beneficiary on the death of the member, 
on the condition that such member would comply with 
all the laws governing the association, it is liable on 
the certificate if the member, up tothe timeof her 
death, complied with such laws, though the local lodge 
of which she was a member at thetime of her death 
suspended.—UNITED BROTHERS OF FRIENDSHIP V. Hay- 
mon, Ark., 558. W. Rep. 948. . 


68. MALICIOUS PROSECUTION — Evidence — Probable 
Cause.—-To support an action for maliciovs prosecu- 
tion, the plaintiff must show by a preponderance of 
evidence: (1) That the prosecution is ended, and that 
he is duly discharged ; (2) that the defendant instituted 
the proceedings against him without reasonable or 
probable cause; (3) that the defendant was actuated by 
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amalicious motive in making the charge.—MAGOWAN 
v. Rickey, N. J., 45 Atl. Rep. 804. 

69. MALICIOUS PROSECUTION—Probable Cause—Dam- 
ages.—If affiant makes oath againsta party charging 
him with the commission ofa crime for which he is 
thereunder arrested, he will not be mulcted in dam- 
ages, notwithstanding his subsequent discharge, if 
there was probable cause for the charge being pre- 
ferred.—ENDERS V. BOISSEAU, La., 27 South. Rep. 546. 

70. MASTER AND SERVANT—Contributory Negligence. 
—Where the servants in charge of a train saw a bridge 
watchman on his tricycle ona trestle, approaching the 
bridge, when the train was three quarters ofa mile 
away, it was their duty to use propercare to avoid 
running him down, especially after they saw a signal 
from him, and saw that he was trying to reach a cage 
in front of him, provided for the safety both of himself 
and his tricycle.—LOUISVILLE & N. R. CO. v. SIEBERT’S 
ADMR., Ky., 55 8. W. Rep. 892. 

71. MASTER AND SERVANT — Contributory Negligence. 
—Where a freight train bad parted, and in backing the 
engine to find the lost cars a brakeman riding on the 
engine was injured ina collision with the cars, the fact 
that no flagman was sent back as required by a rule of 
the company does not prevent the brakeman from re- 
covering, as the duty of sending the flagman rested on 
the engineer, who was then the superior officer in 
charge of the engine.—SOUTHERN Ry. Co. V. BARR’S 
ApMx., Ky., 55 S. W. Rep. 900. 

72. MASTER AND SERVANT — Fellow-Servants.—W here 
employees are in the service and subject tothe gen- 
eral control and direction of a common master, and the 
labor of each conduces tothe accomplishment of the 
same general purpose for whichthey are employed, 
they are fellow se1vants, within the meaning of the 
rule stated in section 2610 of the Civil Code, that, “ex- 
cept in case of railroad companies, the master is not 
liable to one servant, for injuries arising from the neg- 
ligence or misconduct of other servants about the same 
business,” although they may be employed in different 
departments of duty, and sofar removed from each 
other that one can inno degree control or influence 
the conduct of the other.—BrusH Ersc. LicuT & 
POWER Co Vv. WELLS, Ga., 358. E. Rep. 365. 

73. MASTER AND SERVANT — Injuries to Servant—Fel- 
low-Servants.—Civ. Code, § 1970, declares that an em- 
ployer shall not be liable for loss suffered by his em- 
ployee in consequence of the ordinary risks of the 
business, or of the negligence of a co-employee, unless 
the employer has neglected to use ordinary care in the 
selection of capable employees. Held, that where 
plaintiff, employed asa laborer to assist in blasting a 
tunnel, wasjinjured by reason of his foreman’s failure 
to notify him that a blast was about to be fired, such 
injury was{caused by the negligence of a fellow-serv- 
ant; and in the absence of proof that such servant was 
incompetent, and thatthe tunnel was not otherwise 
an unsafe place to work, defendant was not liable for 
such injuries.—DONOVAN Vv. FERRIS, Cal., 60 Pac. Rep. 
519. 


74. MASTER AND SERVANT—Negligence—Defective Ap- 
pliances.—The duty of a master to his servantis to 
take reasonable care that the tools with which and the 
places about which the servant is to work shail be rea- 
sonably safe for the servant’s use; but the mere fact 
that an appliance furnished by the master and used by 
the servant turned out to be unsafe will not establish 
the liability of the master for the Injury received 
thereby, unless the circumstances justify an inference 
that the master had not used the reasonable care re- 
quired of him.—BAaLDWIN V. ATLANTIC CITY R. Co., N. 
J., 45 Atl.jRep. 810. 


75. MINES AND MINING — Deed.—Where testator dl- 
vided his lands into an upper and a lower tract, devis- 
ing each to different heirs, and directed that his mines 
be kept leased, and the profits divided among his heirs, 
and subsequently the executors deeded the Flint Hill 
mine, and at the time of testator’s death and ever since 
the only mining done inthe lands was inthe upper 





tract, the Flint Hill mine included the mining interest 
only inthe upper tract.—Lovg Vv. Love, 8. Car., 358. 
E. Rep. 398. 

76. MORTGAGES — Consideration — Compromise.— 
Where a husband and wife, in discharge of a mortgage 
on the wife’s land to secure the husband’s debt, con- 
veyed tothe mortgagee a tract of land, the titleto a 
part of which failed, it was at least a doubtful question 
whether or not the original mortgage revived to the 
extent of the value of the land thus lost; and therefore 
a new mortgage on the wife’s land, executed by way 
of compromise or settlement for the value of the land 
lost, was not without consideration.—GREATHOUSE V. 
MOREDOCEK, Ky., 558. W. Rep. 890. 

77. MORTGAGES — Electric Light Plant.—A mortgage 
of real estate and an electric light plant in the borough 
of W, with its appurtenances, covers a pole line in the 
borough of L, physically and continuously attached to 
the plant, and constituting an essential part thereof, 
without which the plant would be useless.—DREISBACH 
v. Ross, Penn., 45 Atl. Rep. 722. 

78. MoRTGAGES— Omission of Word “Heirs.”—A mort 
gage running to the mortgagee, ‘‘his successors and 
assigns,” without the use of the word ‘‘heirs,’’ con- 
veys merely a life estate to the mortgagee, and any es- 
tate conveyed by a mortgagee’s deed thereunder ter- 
minates with the life of the grantor.—SMITH Vv. Has- 
KINS, R. I., 45 Atl. Rep. 741. 


79. MORTGAGES ~ Priorities—Judgment Liens.—Plaint- 
iffs, who furnished money to pay off a mortgage on 
property in Tennessee, paid the money to their agent, 
who paidit tothe mortgagee, receiving a release of 
the mortgsge from the mortgagee, anda new mort- 
gage from the mortgagor to himself, in trust for piaint- 
iffs, which were recorded simultaneously. Held, that 
the release revested title in the mortgagor for a special 
purpose only, and a decree in favor of defendants 
against the mortgagor did not attach and become a 
prior lien on the property, under Shannon’s Code 
Tenn. §§ 4708, 4710, making a decree of a court of record 
obtained in the county where the debtor resides a lien 
on the debtor’s land fora period of one year.—ED- 
WARDS V. WEIL, U. 8.C.C. of App., Sixth Circuit, 99 
Fed. Rep. 822. ' 

80. MoRTGAGE—Trust Deed — Redemption—Notice.— 
Where a party entitled to redeem lands sold undera 
trust deed is required to give notice of his intention to 
redeem, a notice of intention to redeem served on the 
beneficiary named in the trust deed who purchased the 
property, instead of the trustee who made the sgple, is 
sufficient, since it is the beneficiary’s interest that is 
affected thereby.—UNION CENT. LIFE INS. CO. V. 
RoGeERs, Mo., 55S. W. Rep. 1019. 

81. MORTGAGE BY TENANTS IN CoMMON—AsSsignment. 
—Where, after the execution of a mortgage by tenants 
in common, a partition is effected, one ofthe mort- 
gagors alone cannot compel an assignment of the 
mortgage, upon payment thereof, under Gen. Laws, 
ch. 207, § 7, providing that when a mortgagor is entitled 
to redeem he may compel the mortgagee to assign the 
mortgage debt and convey the mortgaged property to 
such third person as the mortgagor directs.—GREEN V. 
WALKER, R. I., 45 Atl. Rep. 742. 

82. MUNICIPAL BonDs — Proof of Ownershi p— Posses 
sion.—Possession of municipal bonds payable to 
bearer is evidence of ownersbip, and their production 
by the plaintiff on the trial of an action based thereon 
is sufficient, prima facie, to establish his ownership at 
the time the action was commenced.—EDWARDS V. 
Bates County, U. 8.C. C. of App., Eighth Circuit, 99 
Fed. Rep. 905. 


88. MUNICIPAL CORPORATIONS—Actions Against City. 
—A suit against thecity toenjoin the opening of a 
street, in the exercise of its power of eminent domain, 
is nota suit against the State, within the prohibition 
of the constitution of Indiana, as construed by the su- 
preme court of the State.—CITY OF TERRE HAUTE Vv. 
FarRMERS’ LOAN & TRUST Co., U.S. 0. C. of App., Sev- 
enth Circuit, 99 Fed. Rep. 839. 
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84. MUNICIPAL CORPORATIONS — Failure to Keep 
Bridge in Repair.—A town of the sixth class may be in- 
dicted and punished for suffering a bridge, which 
forms part of a public way of the town, and is neces- 
sary for the use of the citizens, to remain in an unsafe 
condition, though the bridge was constructed by the 
county, and the way of which it forms part was opened 
by the county.—TOWN OF PAINTSVILLE Vv. COMMON- 
WEALTH, Ky.,55S. W. Rep. 915. 

85. MUNICIPAL CORPORATIONS—Incorporation — Ter- 
ritory Included.—‘‘Owing to their nature and the pur- 
pose of their creation, it is essential that the territory 
included in municipal corporations be well defined and 
clearly bounded.’’—WARREN V. BRANAN, Ga., 358. E. 
Rep. 383. 

86. MUNICIPAL CORPORATIONS—Street Lighting—Con- 
tracts.—Where defendant’s assignor entered into a 
street lighting contract with plaintiff city, which re- 
ferred to a certain city ordinance, making same a part 
thereof, which ordinance imposed no contractual lia- 
bility not created by the contract itself, and its privi- 
leges which were conditions precedent to defendant’s 
liability thereunder, were not accepted or availed of 
by defendant or its assignor,ajudgment against de- 
fendant, based on its failure to comply with one of such 
conditions precedent, was erroneous.—CITY OF ST. 
LouUIs V. LACLEDE GASLIGHT CoO., Mo., 55 S. W. Rep. 
1003. 


87. MUNICIPAL CORPORATIONS—Streets—Dedication.— 
In 1848 49 the owners of a lot built a pavement along its 
border, abutting on a public street, occupying 9 1-2 feet 
of the lot, between store buildings and the street. The 
public used it from that time on as a pavement, with- 
out permission or objection. In 1869 the city, by or- 
dinance, adopted and approved the grade of the street, 
including the pavement. Held sufficient to show a 
common-law dedication of the walk, etc., to the public, 
as a part of the street, for allthe uses which the city 
authorities should deem appropriate.—KIRKMAN V. 
MAYOR, ETC., OF CITY OF NASBVILLE, Tenn., 55S. W. 
Rep. 1072. 

88. MUNICIPAL CORPORATIONS—W ater Company—Con- 
tracts.—A city or town may make a valid contract with 
a water company, wherein, in consideration of the 
agreement of the company to furnish asupply of water 
for municipal purposes, it agrees to pay therefor, in 
addition to a specified sum of money, another sum 
each year equal to the amount of tax that may be as- 
sessed for that year upon the company’s property, 
provided that the consideration for this agreement 
upon the part of the municipality is reasonably ade- 
quate, and that the contract in other respects is rea- 
sonable and fair.—MAINE WATER CO. v. CITY OF WATER- 
VILLE, Me., 45 Atl. Rep. 830. 


89. MUNICIPAL OFFICERS—Board of Public Works.— 
Const. art. 4, § 6, provides that the governor shall nom- 
inate, and, by and with the consent and advice of the 
senate, appoint, all officers provided for by the con- 
stitution, and whose appointment is not otherwise pro- 
vided for, and shall fill vacancies until the next meet- 
ing ofthe senate. Denver City Charter, art. 3, § 33, as 
amended by Laws 1893,ch. 78, provides that the gov- 
ernor shall appoint a board of public works, by and 
with the advice and consent of the senate, and shall 
fill vacancies in vacation of the senate. Held, that ap- 
pointments made by the govenor to fill vacancies in 
the board o? public works sre controlled by the pro- 
visions of city charter, and not by the provisions of the 
constitution.—_MONASH V. RHODES, Colo., 60 Pac. Rep. 
569. . 

90. NATIONAL BANKS — Federal Statutes — Usury.— 
Where the plaintiff in an action on a note is a national 
bank, and a counterclaim is set up for alleged usurious 
interest paid on the note, the federal, and not the State 
Statutes concerning usury govern the rights of the 
parties.—CENTRAL NAT. BANK Vv. HASELTINE, Mo., 558. 
W. Rep. 1015. 


91, NATIONAL BANKS—Suit by Receiver against Stock 
holders.—The receiver of an insolvent national bank 








may maintain a suit in equity to enforce an assess- 
ment against stockholders, where such assessment is 
less than the full amount of their Hability; and, where 
the question of law involved is common as to a num- 
ber of the stockholders, and rests upon substantially 
the same facts, they may be joined as defendants-— 
BAILEY V. TILLINGHAsT, U.S.C. C. of App., Sixth Cir- 
cuit, 99 Fed. Rep. 801. 

92. PRINCIPAL AND SURETY—Bond—Guaranty.—W here 
a part of an agreement creating an agency was a bond 
executed to plaintiff by the agent and the defendants 
conditioned that if the agent failed to perform his du- 
ties, and pay over to the plaintiff such sums as might 
be due him, the defendants would pay such sum, not 
exceeding $200, the defendants were sureties, within 
Civ. Code, § 3670, defining a surety as one who becomes 
responsible for another to secure a benefit te the other, 
and hence the agent and defendants were properly 
joined in an action on the bond, under Code Civ. Proc. 
§ 585, providing that persons severally liable on the 
same obligation, including sureties on the same or sep- 
arate instruments, may be included in the same action 
at the plaintiff's option.—CoLE MFG. Co. v. MORTON: 
Mont., 60 Pac. Rep. 587. 


93. PROCESS — Non-resident Defendant—Judgment.— 
Where the defendant, a natural person, is a non-resi- 
dent, and the action is for a money demand, and not in 
rem, he must, in the absence of voluntary appearance, 
be brought into court by personal service, before a 
judgmentin personam can be entered against him.— 
GREINER V. OGDEN ST. Ry. Co., Utah, 60 Pac. Rep. 548. 


94. RAILROAD COMPANY—Condemnation Proceedings.— 
Where plaintiff, a railroad company, petitioned for the 
appointment of commissioners to assess damages to 
landowners for land sought to be condemned, and de- 
fendant answered that its land was not subject to con- 
demnation, and that the use for which plaintiff sought 
to condemn it was a private use, the court having en- 
tered final judgment dismissing the petition, certiorari 
would not lie to review the proceedings, since the sub- 
ject-matter was within the jurisdiction of the court, 
and the judgment was reviewable by appeal or writ of 
error.—STATE V. SHELTON, Mo., 55S. W. Rep. 1008. 


95. REAL ACTIONS — Title—Common Source.—Where 
both parties derive their title to lands under the same 
person, his title need not be proven in litigation be- 
tween them for the recovery of the lands.—Bay STATE 
MINING & TOWN-SITE CO. V. JACKSON, Colo., 60 Pac. 
Rep. 573. 


96. RELIGIOUS SOCITIES.—As between two opposing 
factions of a religious association, land acquired by 
the association before any schism arose will remain 
the property of that faction which abides by the doc- 
trine, principles, and rules of the church government 
which the united body professed when the land was 
acquired.—TRUE REFORMED DUTCH CHURCH OF PARa- 
MUS V. ISERMAN, N. J., 45 Atl. Rep. 771. 


97. REPLEVIN—Damages.— Where the owner of a cow 
placed it in a pasture, without making any agreement 
with any person for its hire or use, and then left the 
State for a considerable period of time, he is not, in 
replevin against one who had taken possession of the 
cow, entitled, as an el t of da es for its deten- 
tion, tothe value of its use during his absence, and 
prior to a demand for possession after his return, since 
it does not appear that the cow would have been of 
value to him, or that he intended to use it.—SMITH V. 
STEVENS, Colo., 60 Pac. Rep. 580. 


98. REPLEVIN—Real Property—Adverse Possession.— 
Where defendant was in actual possession of certain 
real estate, claiming title in good faith, and sold a 
house thereon to another defendant, who removed it 
from the grounds, plaintiff, claiming to be the true 
owner of the realty, cannot bring an action for claim 
and delivery for the house.—HINES Vv. GOOD, Cal., 60 
Pac. Rep. 527. 


99. SaLEsS—Action for Price—Delivery.—An action for 
the price of goods sold and delivered cannot be main- 
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tained until delivery be proved. Proof of tender and 
refusal is not sufficient.—GREENLEAF V. GALLAGHER, 
Me., 45 Atl. Rep. 829. 

100. SALES—Contract—Construction.—Where a con- 
tract for the sale of grapes provides that the price 
shall be paid when the buyer hus sold the wine to be 
made therefrom, or when he sold other wine on hand, 
a fair construction thereof is that he should have time 
to make, mature, and sell the wine to be made, unless 
he in the meantime sells the wine on hand.—CAMPBELL 
v. HENEY, Cal., 60 Pac. Rep. 582. 

101. SALES—Evidence.—In an action on a contract of 
sale, an entry on the books of a broker who acted as 
agent only for the seller, of a charge against the seller 
for commission he thought he had earned, was not ad- 
missible in evidence as a memorandum of sale binding 
on the buyer.—CARPENTER V. VIRGINIA-CAROLINA CHEM- 
ICAL CO., Va., 35 8. E. Rep. 358. 

102. SAaLES—Warehouse Receipt.—Where the owner 
of whisky stored in the warehouse of another, sold it, 
the title passed to the purchasers, though the seller is- 
sued to them his own warehouse receipts, which were 
void because issued in violation of law, the pur- 
chasers having no knowledge of his wrong.—H. A. 
THIERMAN CO. v. LAUPHEIMER, Ky., 558. W. Rep. 925. 

103. SCIRE Fascias TO REVIVE JUDGMENT—Change of 
Venue.— Under Rev. St. 1889, § 6240, giving either party 
a change of venue in any civil cause before a justice of 
the peace, etc., it was not error to refuse defendant a 
change of venue on a scire facias to revive a judgment 
in the justice court, since a scire facias to revive a judg- 
ment is not an original action, but merely a continua- 
tion of the furmer action.—SUTTON Vv. COLE, Mo., 55 8S. 
W. Rep. 1052. 


104. SEDUCTION—Action by Parents.—In an action by 
a@ parent for the seduction of a child, the gist of the 
action is the loss of the service of the child, and in the 
absence of such loss there can be no recovery.—ANDER- 
SON Vv. RiaG, N. J., 45 Atl. Rep. 782. 


105. SUBROGATION—Volunteer.—One who voluntarily 
pays a tax to a city, for which neither he nor his prop- 
erty is liable, is not entitled to be subrogated in equity 
to the rights of the city as against the property or its 
owner.—MONTGOMERY V. CITY COUNTY OF CHARLESTON, 
U.8.C.C. of App., Fourth Circuit, 99 Fed. Rep. 825. 


106. SUNDAY LAW—Shop—Restaurant.— Although a 
room kept open by a common victualer merely asa 
dining-room is not a shop, within the meaning of St. 
1895, ch. 434, § 2, prohibiting the keeping open of shops 
on Sunday, it was not error to refuse a ruling that, if 
one keeping open sucha dining-room on Sunday sold 
cigars in the course of business, she had not violated 
the law, since ifone of the purposes in keeping open 
the shop was the sale of cigars, she was guilty, and the 
question of such purpose was for the jury.—CoMMON- 
WEALTH V. GRAHAM, Mass., 56 N. E. Rep. 829. 


107. TAXATION — Exemptions.— The fact that the 
profits of acommercial business are devoted tocharity 
does not make the business itself a charitable one, nor 
is the place where the business is carried on, for that 
reason, used for charitable purposes.—STATE V. WEST- 
ERVELT, N. J., 45 Atl. Rep. 788. 


108. TAXATION—Taxes—Recovery.— Where a non-resi- 
dent, who had loans outstanding in the State, gave a 
power of attorney to an agent to take charge of all 
papers relating thereto, receipt for money paid and 
release securities, the agent had no authority to sched- 
ule such loans for taxation.—HATHAWAY V. CHOURY, 
Colo., 60 Pac. Rep. 574. 


109. TRUST AND TRUSTEE--Religious Soeieties.—Where 
“church property was deeded to three trustees, two 
survivors may, on the death of one of the trustees, ex- 
ecute a Valid conveyance of the property.—MCCALLIs- 
TER V. Ross, Mo., 558. W. Rep. 1027. 


110. VENDOR AND PURCHASER—Exchange of Real Es- 
tate—Rescission.— Where, pending proceedings for the 
rescission of a contract for an exchange of real estate 





because of defects in the title to the property con- 
veyed by defendant, the latter removed the substan- 
tial defects, it is no objection to the admission, on the 
trial, of documentary proof of title in defendant free 
from substantial defects, that such title was not ex- 
hibited before the filing of complainant’s bill.—BOLL- 
NOW Vv. NOVACEK, Ill., 56 N. E. Rep. 801. 

1ll. VENDOR AND PURCHASER — Recovery for Defi- 
ciency—Limitation.—A purchaser’s right to relief on 
account of a deficit in the boundary conveyed being 
based on an implied promise to refund the money paid 
by mistake, his cause of action for the recovery of the 
overpayment does not accrue until the last of the pur- 
chase price is paid, and limitation runs only from that 
time, and not from the time the deed is made.—NAVE 
v. PRICE, Ky., 55S. W. Rep. 882. 

112. WATERS—Injunction—Diversion.—Where plaint- 
iff's land includes the whole ora part of the natural 
water course, injunction will lie to enjoin the contin- 
uance of an obstruction or diversion, and to restore 
the stream to its original condition, though plaintiff 
has shown no actual damage, where such obstruction 
or diversion may become the foundation or evidence 
of an adverse right.—AMSTERDAM KNITTING CO. V. 
DEAN, N. Y., 56 N. E. Rep. 757. 

113. WATERS AND WATER COURSES — Accretions— 
Riparian Owners.—An island in the Missouri river, on 
the north side of the channel, formed by the gradual 
recission of the river toward the south, becomes the 
property of the riparian owner on the north shore, 
though at the time of his original patent from the 
United States for the land on the north shore the land 
on which the island in question formed was a part of 
the south shore.—MCBAINE V. JOHNSON, Mo.,558. W. 
Rep. 1031. 

114. WATER RIGHTS — Adverse Possession.—In order 
to acquire a right to water by adverse possession, the 
use must have been, for seven years, continuous, unin- 
terrupted, bostile, notorious, and adverse, and, to 
have been adverse, it must have been asserted under 
claim of title, exclusive of any other right.—CENTER 
CREEK WATER & IRRIGATION CO. Vv. LINDSAY, Utah, 60 
Pac. Rep. 559. 


115. WILL8—Devise in Fee — Restriction.—A will de- 
claring, ‘‘I give and devise to C, his heirs and assigns, 
forever, the farm ;” and thereafter providing, ‘‘I direct 
that the farm devised to my son C shall not be liable 
for any debts of his contraction, nor shall the same be 
incumbered or sold for any of his liabilities, nor shall 
my son sell or dispose of any part thereof, but the 
same shall go and vest in his heirs, unless he shall de- 
vise the same by hig last will, which he is empowered 
hereby to do,”’—gives U an absolute estate in fee-sim- 
ple, and the attempted restriction on power of aliena- 
tion is void.—KAUFMAN V. BURGERT, Penn., 45 Atl. Rep. 
725. 

116. WILLS—Lapsed Legacies.—Where a testatrix de- 
vised her residuary estate to her nephews and nieces 
in certain proportioas, there was no survivorship, but 
the share of one of the legatees, dying without issue 
before the decease of the testatrix, passed as intestate 
estate.—LYMAN Vv. COOLIDGE, Mass., 56 N. E. Rep. 831. 

117. WILL8—Legatees—Heirs.—A clause in testator’s 
will providing that he wanted the balance of his prop- 
erty, which was personalty, equally divided between 
the heirs of his two deceased brothers, referred to two 
classes of heirs; and, as the grandchildren of one of 
the brothers belonged tothe same class as his children, 
they took per capita, and not per stirpes.—RECORD V.. 
FIELDS, Mo., 55S. W. Rep. 1021. 


118. WILLS — Undue Influence.—The preferred bene- 
ficiary under a will being a son of testatrix, there is no 
presumption against him, onthe ground of undue in- 
fluence, because he was her attorney in a certain mat- 
ter, and procured the scrivener who wrote the will, 
and gave him the data from which it was prepared; it 
having, after being prepared, been read over to her, 
out of his presence, before it was executed.—IN RE 
LoG@an’s ESTATE, Penn., 45 Atl. Rep. 729. 





